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We invite the attention 
of our readers to the 
article elsewhere publish- 
ed showing that as a result of the 
repeal by the New York legislature 
of the statute which provided that 
inthecalculation of interest a month 
should be considered 30 days, a year 
360 days, and interest for any num- 
ber of days less than a monthshould 
be estimated by the proportion of 
such number to 30, the method of 
calculating interest, formerly pro- 
vided and legalized by this statute 
now constitutes usury under the 
judicial law of New York. The re- 
peal of this statute was accomplish- 
ed without any flourish of trumpets, 
but silently and perhaps unintention- 
ally, as part of a plan of revision of 
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the statutes, effectedin the year 1892. 
There is abundant evidence that the 
repeal of this statute is not generally 
known to bankers in New York and 
that interest is still calculated on 
the same basis that 30 days is one- 
twelfth of a year. For example, in 
an address recently made before the 
Newark Chapter of Bank Clerks by 
the discount clerk of one of the larg- 
est national banks in New York, he 
takes, for purpose of illustration, the 
following note, offered for discount 
by a client of the bank: 

“January 21,1904. On March 21 
I promise to pay Newark Bank or 
order, Ten Thousand Dollars at its 
banking office. John Smith.” 

Referring to the discount of this 
note he says: 

“‘The number of days from the time 
the paper is discounted to maturity, 
counting the day it is due but not 
the day of discount are then count- 
ed, the result in the case of the of- 
fering we are considering being sixty 
days—ten in January, 29 in Febru- 
ary and 21 in March. The interest 
on the face of the note for the period 
is the discount to be deducted, and 
the smaller amount is the proceeds 
to be credited to the depositor’s ac- 
count. The net amount loaned to 
the borrower is less than the prin- 
cipal upon which the interest is 
figured, so that the real rate earned 
by the bank is slightly in excess of 
the rate quoted. The bank charges 
interest on the advance and on the 
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interest also, but even when the full 
legal rate is charged the transaction 
has been legally held to be not usur- 
ious. The amount of the interest on 
Smith’s offering is $100, being for 
one-sixth of a year, and at 6 per cent. 
it is plainly seen to be one per cent. 
of $10,000. This example, though 
very simple, is nevertheless the basis 
of all quick methods of figuring in- 
terest. In the same way 80 days at 
4 % per cent., 72 days at 5 per cent., 
90 days at 4 per cent., are each one 
per cent. of the principal.” 

While it is true that the taking out 
of the interest in advance and charg- 
ing interest thereon, has been legally 
held to be not usurious, the effect of 
the repeal of the statute above re- 
ferred to, has the result of making 
it usury to charge $100 as 6 per 
cent. interest on $10,000 for 60 days 
on the principle that 60 days is one- 
sixth of a year, for without the au- 
thorization of that statute 60 days 
is not one-sixth of a year, but sixty- 
three hundred and sixty-fifths, and 
$100 sotakenis morethan the amount 
of interest at 6 per cent. on $10,000 
figured on the basis of sixty-three 
hundred and sixty-fifths, the amount 
of legal interest on that basis being 
$98.58 only. This is a matter which 
should receive the consideration of 
New York banks and be referred to 
their counsel. An effort should be 
made to have re-enacted the old stat- 
ute which legalized the former con- 
venient mode of calculating interest. 


A case which we have 
published once be- 
fore, and the decis- 
ion in which, affirming the lower 
court, we now publish in this num- 
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ber, illustrates that a check may be 
circulated or negotiated for a num- 
ber of days after its date—in the 
present case, seven—before it will be 
regarded as outstanding an wunrea- 
sonable length of time and subject to 
equities between drawer and payee. 
But the precise point of time beyond 
which the purchaser of a check must 
inquire into its history and will be 
held to take it subject to defenses 
between the original parties has no- 
where been fixed with that certainty 
requisite for safety in commercial 
dealings; and it would be of great 
benefit if a certain period, say thirty 
or sixty days, could be established 
by legislation, so that the party to 
whom an outstanding check was of- 
fered for value could readily know, 
by referring to its date, whether it 
was still a negotiable instrument, 
enforceable free from equities, or 
whether it was one concerning which 
he was bound to inquire if it was 
still good and payable. 


The Supreme Court of 
Iowa lays it down as 
a judicial proposition 
that where a man loses his spectacles 
sothat he cannot read a draft, which 
he has employed a banker to draw 
upon a party at a given place, his 
signing of the draft, drawn on such 
party at another place, the result of 
doing which causes loss, is not such 
negligence on his part as will pre- 
clude him from holding the bank liable 
for negligencein not drawing the draft 
as directed. In the case in question, 
an Iowa farmer shipped a quantity 
of onions to Bloomington, Lllinois, 
receiving from the railroad a bill of 
lading to his own order, which he 
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took to a bank with instructions to 
make a draft for their price on a 
party at Bloomington and forward 
the draft and bill of lading to Bloom- 
ington for collection, but to notify 
the drawee at Peoria, such drawee 
having more than one place of busi- 
ness. By some misunderstanding, 
the cashier of the bank drew the 
draft on Peoria and torwarded it with 
a bill of lading to that place. In 
the meantime the onions had reached 
Bloomington in good condition, but 
the party to whom they had been 
shipped was unable to get them from 
the railroad without the bill of lad- 
ing, and before the documents could 
be obtained back from Peoria and 
forwarded to Bloomington, the onions 
had sprouted and spoiled. 

Alaw suit between farmer and bank 
resulted to determine which must 
beartheloss. Thetrial court thought 
the bank was not negligent and di- 
rected a verdict in its favor. The 
Supreme Court of Iowa reverses this, 
holding that the case is one for de- 
termination of a jury. If the farmer 
could prove that he had directed the 
cashier to draw on and forward the 
documents to Bloomington, the cash- 
ier was negligent in sending them to 
Peoria and the bank would be liable, 
although the farmer signed the draft 
addressed to Peoria. This was not 
negligence on his part, where he could 
not read, nor was the further fact 
that the bill of lading had never been 
indorsed by the farmer, allowed to 
weigh against him, for the court held 
that under the circumstances, such 
bill having contained amemorandum 
that the party to whom the onions 
were shipped was to be notified, such 
party would have been able to get 
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the onions from the railroad on pre- 
sentation of the bill of lading, though 
unindorsed, if he had had it. The 
courtin thiscase took the view that the 
bank cashier was an expert in such 
matters, while the farmer was not, 
and that the case made out by the 
farmer presented one of responsible 
negligence on the part of the bank. 

The facts in this case are useful 
for the attention of country bankers, 
engaged in the collection of drafts 
drawn against shipments of goods, 
as they illustrate a species of liabil- 
ity which may be incurred from care- 
lessness at the very inception of the 
transaction, namely, in the drawing 
of the draft and in the disregard of 
instructions concerning the point 
where it should be sent. 


It is a principle of law, 
which has been exem- 
plified in numerous 
ways, that an officer of a bank such 
as president or cashier, has no power 
or authority to use the funds of the 
institution to pay his private debt, 
and in many cases where a bank 
cashier has given the bank’s check, 
signed in his capacity as cashier, for 
his individual debt, the creditor re- 
ceiving such check in payment has 
been held to have been put on in- 
quiry, from the form of the instru- 
ment, and compelled to refund the 
money to the institution. A trans- 
action of this kind where, instead 
of a cashier’s check, a deposit credit 
was the medium employed for pay- 
ing away the bank’s money for the 
cashier’s individual debt, has recent- 
ly come before the Supreme Court of 
Kansas, with like result. The cash- 
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ier of a bank, who was personally 
indebted to one of the bank’s deposi- 
tors, a woman, paid his debt by en- 
tering certain amounts to the credit 
of the depositor in her pass book, 
which amounts the depositor checked 
out in the usual course. The court 
holds that the form of the transac- 
tion was sufficient to put the depositor 
upon inquiry and she is compelled 
torefund to the bank the money thus 
credited and checked out. 

While the principle of law that trans- 
actions of this nature put a person 
dealing with the cashier on inquiry, 
is clear, and is well known to all 
versed in banking law, there is a 
large class of persons, not alone 
ignorant people, but merchants and 
people of intelligence, who are apt 
to be victimized and suffer hardship 
from the operation of such a rule. 
The rule is certainly just, proper and 
necessary for the bank’s protection; 
yet the ordinary individual, not versed 
in legal technicalities, who deals with 
the cashier of a bank, is very apt 
to regard that distinguished individ- 
ual as, in reality, the whole institu- 
tion and all-powerful in his sphere, 
and will never dream of any lack of 
power on his part to pay his debt 
by cashier’s check, or deposit credit, 
should hesee fit toadopt that method. 


Banks sometimes have 
trouble with written 
guaranties which they take in the 
regularcourse of their business, owing 
to difficulties growing out of their 
construction. In a case which we 
recently published, a bank in Missis- 
sippi which had been making ad- 
vances to a firm of dealers, upon 
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application for further advances, re 
quired a guaranty of a responsible 
third party, which they took in the 
following form: ‘I hereby guaranty 
the account of Messrs. A and 33 with 
theX Bankto the amount of Twenty- 
five Hundred Dollars; this guaranty 
to cover all amounts which above 
firm may owe the bank to the above 
specified amount.’”’ Receivin. this, 
the bank, feeling itself safe, went on 
and continued to make the requested 
advances. But when a time came 
for the bank to enforce the guaranty, 
the court construed the instrument 
to be, not a continuing guaranty, 
but confined to the account of A and 
B as it stood at the date the guar 
anty was signed. As a consequence, 
the bank found itself unable to hold 
the guarantor for subsequent ad- 
vances to the firm. 

In this number we publish another 
legal controversy over the meaning 
of a guaranty. A fruit company, in 
the business of shipping oranges, was 
in the habit of having its drafts for 
oranges with bill of lading attached, 
discounted by a bank. In the course 
of dealing, the bank, for its security, 
required and received the guaranty 
of a third party, which read as fol 
lows: 

“T hereby guaranty to said bank 
Ninety per cent. of the face of all 
drafts for oranges (with B L at- 
tached) drawn by the Haight Fruit 
Co. in favor of said First National 
Bank during the orange season of 
1897 and 1898.”’ 

After receiving this guaranty the 
bank continued making advances as 
formerly; but in some cases the fruit 
company retained control of the ship 
ment throughout and diverted it from 
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one consignee to another, according 
as the oranges might be sold to the 
best advantage When the bank sought 
to recovera balance due from the 
guarantor it was met by the defense, 
which was sustained by the lower 
court, that the guaranty only cov- 
ered those shipments upon which the 
bank had required a pledge of the 
consignment and that the bank must 
show, as a condition precedent to 
the guarantor’s liability, that it had 
presented the draft in each case and 
endeavored to collect it. As this was 
not the case with a large number of 
the consignments, the bank was held 
not entitled to recover. This judg- 
ment, reviewed by the higher court, 
as reported in this number, was re- 
versed and that tribunal held it to 
be a question for the jury whether 
the guaranty was to receive the con- 
struction given it by the lower court, 
or whether the understanding of the 
parties was that a course of dealing 
was contemplated under which no 
pledge of consignments was to be 
required by the bank and the bank 
was not required, as a condition pre- 
cedent to the liability of the guaran- 
tor, to present drafts drawn on con- 
signments which had been diverted 
from the original consignees, or 
against consignments refused by the 
drawees and taken possession of and 
sold to the best advantage by the 
company’s agents. As the case now 
stands it awaits the determination 
of a jury upon all the facts whether 
the bank can collect upon its guar- 
anty, or not. 

All this goes to show that great 
care should be exercised in the fram- 
ing of guaranties, to prevent after- 
disputes as to their construction and 
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meaning. The terms of a guaranty 
should be madeso specific as to cover 
whatever course of dealing is in con- 
templation, with particularity, and 
should contain no loop-holes for es- 
cape of the guarantor. Frequently 
a guaranty is so drawn that by a 
strict construction, justified by its 
exact language, there is no liability 
of a guarantor provided for a line 
of transactions which the parties tak- 
ing the guaranty certainly intended 
to cover. The above two instances, 
referring to widely different subjects, 
illustrate this. 


Promissory notes are fre- 
quently met with, espec- 
ially inthe Western states, 
drawn promising to pay 
an amount at a stated period after 
date, such as a year, with an inter- 
est clause reading as follows: ‘‘With 
interest at the rate of twelve per 
cent. from date if not paid at matu- 
rity.’’ The Supreme Court of Okla- 
homa has recently passed upon such 
a form of note, holding it non-nego- 
tiable by reason of uncertainty in 
the amount of interest payable. The 
court says that whether interest is, 
or is not, payable depends upon the 
payment or non-payment of a note 
at maturity, and that is a condition 
which makes the amount uncertain. 
Two justices dissent, and probably 
the question of negotiability of such 
a note is not free from doubt, as the 
view might be taken in some juris- 
dictions that such a note was a prom- 
ise to paya fixed and certain amount 
without interest, at maturity, with 
an added sum, in the nature of a 
penalty,in the event of non-payment. 


A Non- 
Negotiable 
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Promissory notes which provide that 
in case payment shall not be made 
at maturity, an attorney’s fee of a 
certain per cent. shall be added, are 
negotiable in all states which have 
enacted the Negotiable [nstruments 
Law, and in some others, although 
in some jurisdictions such notes are 
held non-negotiable, because of un- 
certainty; and thesame reasons would 
seem to make for the negotiability 
ofa note containing a provision that 
if not paid at maturity a certain 
additional sum, as interest, should 
be added. Butasthelawnowstands, 
Western bankers should be careful 
about dealing in such forms of notes 
upon the theory that they are nego- 
tiable instruments, until the law in 
their particular state has been defi- 
nitely established one way or the 


other. 
— 


The facts which we pub- 


Forgery by 


Telegraph. lish in this number ofa 


successful attempt by 
‘two swindlers to obtain money from 
a bank in Texas by means of spur- 
ious messages over the telegraph 
wire, illustrate the high degree of in- 
genuity commanded by modern swind- 
lers and the necessity, not alone on 
the part of the custodians of the 
money of the country, but also on 
the part of those who own telegraph 
lines and whose messages go into 
and are accredited by the banks, for 
the exercise of the greatest alertness 
and the adoption of every possible 
precaution, against the successful 
perpetration of new swindles. This 
case was not the ordinary one where 
a telegram, purporting to come from 
a certain individual, proves to have 
been sent by an impostor, but where 
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the bank took the precaution, upon 
receipt of a spurious message, to 
telegraph to the supposed sencer to 
verify itscorrectness, and received an 
answer, supposedly from the latter, 
which set all doubts at rest. As 
matter of fact, in this case, the swind- 
lers, by controlling the telegraph 
line at an out-of-town point, tap- 
ping the wire and attaching a priv- 
ate instrument, were in a position 
to not only send a forged telegram 
to a bank, authorizing money to be 
paid, but to intercept a return mes- 
sage from the bank and send a sec- 
ond, spurious, verification. In the 
legal controversy in this case, the 
telegraphcompany, and not the bank, 
was held to blame for not having 
shown that it had taken every pos- 
sible precaution to prevent its ap- 
paratus from being tampered with 
in the manner described. 


A partnership was indorser 
of a note held by a bank. 
At maturity the note was 
renewed by another note 
made payable at the bank, executed 
in the name of the partnership as 
maker by one of the members of the 
firm. The other partner contended 
that the partnership was not liable 
on this renewal note, as his co-part- 
ner had no authority to change the 
liability of the firm from indorser to 
maker, or to execute a renewal at all. 
The court, however, holds the part- 
ner authorized to renew the note in 
this form and that the burden was 
not on the bank, but the partner- 
ship, to prove that its liability as 
indorser on the first note was dis- 
charge by failure to protest. 


Indorser 
Becoming 
Maker. 
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A PRACTICAL SERIES 


ON 


THE LAW OF BANK CHECKS. 


A course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


ll. DEFINITION AND REQUISITES OF A CHECK. 


law in twenty-one states, one terri- 
tory and the District of Columbia. 
It is a bill of exchange restricted in 
two particulars, as to drawee and 
time of payment. An ordinary bill 
of exchange may have any person 
DEFINITION, for a drawee; a check must have a 
HE following terse definition of a >ank for drawee: a bill of exchange 
check is given by the Negoti- ™ay be made payable either on de- 
able Instruments Law : mand or at a fixed or determinable 
“A check is a bill of exchange, future time; a check must be pay- 
drawn on a bank, payable on de- able on demand, although a check, 
mand,” post-dated, is a valid check, if the 
A bill of exchange is defined by post-dating is not done for an il- 
that Act as “anunconditional order legal or fraudulent purpose, but 
in writing addressed by one person such a check is payable on demand 
to another, signed by the person when the day of its date arrives. 
giving it, requiring the person to Apart from the above statutory 
whom it is addressed to pay on de- definition of a check, the following 
mand orat a fixed ordeterminable fu- definition has been given by a text 
ture time, a sum certain in money writer of authority* and has been 
to order or to bearer; and the word approvingly quoted by many courts. 
bank, as defined by that Act, “includes It may, therefore, be regarded as the 
any person or association of persons judicial definition : 
Carrying on the business of banking, ‘“*A check is a draft or order upon 
whether incorporated or not.” a bank or banking house, purport- 
The above, then, is the definition img to be drawn upon a deposit of 


of a check, established by statute * Daniel Neg. Inst. Sec. 1566. 


-dated Checks. 
of Future Date of Payment. 
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funds, for thé payment at all 
events of a certain sum of money, 
to a certain person therein named, 
or to him or his order, or to bearer, 
and payable instantly on demand.” 

It will be seen that there is no 
substantial difference in the above 
definition and that of the Negoti- 
able Instruments Law. 

Most, but notall, of therules which 
govern ordinary bills of exchange, 
are applicable to checks; in a few 
particulars, checks are governed by 
rules applicable to those instru- 
ments alone. 

DATE, 

In neither the statutory nor judi- 
cial definition of a check is any 
mention made of the date as an es- 
sential part of the check. Morse, in 
his treatise on Banking,* says: ‘A 
check must be dated * * *. It 
would seem that if a check is not 
dated at all, and contains no state- 
ment of the date when it is to be 
paid, it is never payable.’’ This 
statement is not law. Itis usual to 
insert a date in a check and the 
date is a material part of the in- 
strument, but at the same time, it 
it is not essential to its validity or 
negotiability. This is the judicial 
view; and it is the statutory rule 
also in all Negotiable Instruments 
Law states, as that law provides 
that “the validity and negotiable 
character of an instrument are not 
affected by the fact that it is not 
dated.” 

The question frequently arises in 
banking practice whether a bank 
would be justified in refusing pay- 
ment of a check because, when pre- 
sented, it is undated. No case in- 
volving liability in damages of a 
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bank to its depositor for refusing 
to pay his undated check has been 
adjudicated. In Massachusetts,! the 
question has arisen upon a savings 
bank order. A depositor in a say. 
ings bank wrote an order on the 
bank for his entire deposit payable 
to “‘A or order.’”’ The order was 
dated “1887” but without month 
or day. The bank refused payment 
stating, as its only ground of ob. 
jection, that the order presented, 
signed by the depositor, bore no 
date except the figures 1887, and it 
offered to pay the order if the holder 
would obtain the insertion by the 
depositor of a complete date, includ- 
ing day and month. The bank was 
held liable in a suit upon the order. 
The court said that the omission 
to specify the month and day of the 
month, in the date of the depositor's 
order, did not invalidate the order, 
and the bank was not thereby ex. 
cused from the duty of paying the 
amount to the payee upon his de 
mand. 

Probably the correct banking prac- 
tice is for a bank to pay an undated 
check on presentment. 

The bona fide holder of an undated 
check has prima facie authority to 
fill in the true date; andeven where he 
inserts a wrong date, such date, as 
to all subsequent bona fide holders, 
will be deemed the true date. 


POST-DATED CHECKS 


Very frequently, checks will be ante- 
dated or post-dated. This does not 
affect their validity, when not done 
for an illegal or fraudulent purpose 

Concerning post-dated checks, the 
courts have recognized that a check 

+ Weld v. Eliot Five Cent Sav. Bank, 15° 
M.as<. 339 
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may be lawfully issued as of a date 
subsequent to the time of its delivery 
and this rule is embodied in the 
provision of the Negotiable Instru- 
ments Law* that ‘‘an instrument is 
not invalid for the reason only that 
it is ante-dated or post-dated, pro- 
vided this is not done for an illegal or 
fraudulent purpose”’ When a check 
is issued, post-dated, it contains all 
the elements of a contract, but pay- 
ment upon it can only be demanded 
upon the day of its date, or some 
day succeeding that time. + 

Bankers who receive post-dated 
checks for collection prior to the day 
of their date, frequently mistake the 
law and deem it their duty to pre- 
sent such checks immediately, before 
the day of their date has arrived, 
and protest in event of non-payment. 
This is an erroneous view. A _ post- 
dated check is not demandable or 
payable until the day of its date ar- 
rives, refusal of payment before that 
time does not constitute a dishonor, 
and protest based upon such refusal 
is premature and invalid. The duty 
of a banker who receivesa post- 
dated check for collection is to hold 
it until the day of its date, and 
then demand payment. 

Although a post-dated check is not 
demandable or payable until the day 
of its date, the person to whom an 
instrument so dated is delivered ac- 
quires the title thereto as of the date 
of delivery.§ 

After a post-dated check is issued 
and delivered, the drawer of the 
check may die before the day of its 
date arrives. In those states where 
sec. 31 N. Y. Act. 

+ Frazier v. Trow, etc. Co. 24 Hun, 281. 
§ See Neg. Inst. Law, Sec. 31 N. Y. Act. 
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a check does not constitute an as- 
signment to the payee of the fund 
drawn against, but is merely an au- 
thority and direction to the banker, 
death of the drawer revokes the au- 
thority of the bank to pay, and if 
the bank, having notice of the 
drawer’s death, thereafter pays, it is 
responsible for the money to the 
estate of the drawer. This rule, of 
course, applies to all checks, whether 
post-dated or not, in all those states 
where a check is not an assignment; 
but it is not infrequent that banks, 
either through ignorance of the law, 
or disregard of its requirements, pay 
checks after notice of the depositor’s 
death, and suffer loss in conse- 
quence. In a Kentucky case| a de- 
positor, on August 15, issued his 
check dated August 20. He died on 
August 19 and the bank was notified 
of his death. It afterwards paid the 
check. The Court of Appeals of 
Kentucky held the drawer’s death 
revoked the check, and notice there. 
after to the bank, before presenta- 
tion, bound the bank by knowledge 
of such revocation so that its pay- 
ment thereafter made, was invalid 
As a result, the bank had to pay the 
money a second time. A similar case 
occurred in California { where a bank 
paid a check after notice of the 
drawer’s death and incurred like lia- 
bility to pay the money again. In 
this case the check was not post 
dated. 

These consequences will follow pay- 
ment of a post dated, or other, check 
after notice of the drawer’s death, 
in all states where the Negotiable 


Weiand’s Adm’r v. State Nat. Bank of 
Maysville, 19 B. L. J, 112 (1902). 


t Pullen 
(1903). 


v. Placer Co. Bank, 20 B. L. J. 253 
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Instruments Law is in force and in 
several others where a rule similar 
to that of the Negotiable Instru- 
ments Law is followed, that a check 
of itself does not operate as an as- 
signment of any part of the funds to 
the credit of the drawer with the 
bank, and the bank is not liable to 
the holder unless and until it accepts 
or certifies the check. 

But in a few of the states, the rule 
established by the courts is that a 
check constitutes an assignment to 
the payee or holder of the amount 
drawn for. In these states, a bona 
fide holder for value of a post-dated 
check would have a right to the 
money represented by the check in 
the bank’s hands, after the day of 
its date arrived, notwithstanding the 
drawer’s death in the interim be- 
tween delivery and the date of the 
instrument; for thetitle to the money 
having been assigned by the check, 
prior to the drawer’s death, that 
event would not defeat the holder’s 
right thereto. 


INSERTION OF FUTURE DATE OF PAYMENT. 


Not infrequently check forms are 
filled out by a depositor, dated 
when issued, but with the insertion 
of a future date of payment. With 
this exception the instrument, so far 
as its form is concerned, conforms in 
allrespects to an ordinary bankcheck. 
For example, a depositor instead of 
post-dating his check, will fill out an 
ordinary blank check in this form: 


No. New York, March 1, 1904 


100. 
THE METROPOLIS NATIONAL BANK. 
Pay to the order of ___ Jones F Robinson 

Dollars 


On April 1,1904, Five Hundred 
S500. John Blackstone. 
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Or this: 


904. 
BANK, 
Jones F Robinson 
One month after date, Five Hundr: 
$500. John Blackstone 


New York, J/arch 7, 


No. 100. 
THE METROPOLIS NATIONAI 


Pay to the order of 


The question arises, is such an in 
strument, not being payable on de. 
mand, but at a fixed future period 
after date, to be governed by all the 
rules applicable to ordinary bills of 
exchange, or is it to be regarded as 
of that distinctive species of bill of 
exchange, known as a check, which, 
while subject to most of the rules 
governing bills of exchange, is not 
subject to those rules (where they 
exist) which allow days of grace on 
bills of exchange, or which give the 
holder the right to present for ac- 
ceptance, and protest for non-ac 
ceptance, at any time after he re 
ceives the instrument and before its 
maturity? 

Formerly, before the wholesale 
abolition of days of grace in a ma- 
jority of the states, and before the 
beginning of the enactment of the 
Negotiable Instrument Law, one of 
the provisions of which abolished 
days of grace, the question of the 
nature of this instrument with res- 
pect to whether it was entitled to 
days of grace, or not, came before 
thecourtsof many states. The great- 
er number took the view that one of 
the essentials of a check was its pay- 
ability on demand and that as this 
instrument was not payable on de 
mand, it was not a check, but gov- 
erned by all the rules applicable to 
ordinary bills of exchange, and there 
fore entitled to grace. 





THE LAW OF BANK CHECKS. 


This view of the nature of the in- 
strument was taken by the courts 
in California, Delaware, Missouri, 
Georgia, Illinois, Minnesota, Ohio, 
Tennessee, New York and Oregon, 
in decisions ranging over more than 
half a century, from 1833 to 1889. 
A contrary view that, notwithstand- 
ing the insertion of a future date of 
payment, the instrument was a 
check, hence payable without grace, 
was taken by the courts of Massa- 
chusetts, Rhode Island and Pennsyl- 
vania. In these last named states, 
the enactment of the Negotiable In- 
struments Law which provides the 
“payable on demand”’ feature as an 
essential, or part of the definition of, 
a check, has overturned the former 
judicial rule that a check may be 
made payable at a specified period 
after date and still be a check, as 
distinguished from the ordinary bill 
of exchange. 

The wide-spread enactment of the 
Negotiable Instruments Law, and 
the preponderance of the judicial view 
to the same effect, establishes, al- 
most universally throughout the 
country, the rule that the instru- 
ment under consideration is not a 
check, so as to be governed by cer- 
tain peculiar rules applicable to 
checks, but is in the class of ordin- 
ary bills of exchange, governed by all 
the rules applicable to such instru- 
ments. 

So far, however, as the grace fea- 
ture is concerned, the fact that the 
instrument is not to be construed 
as a check, but an ordinary bill of 
exchange, has not the same import- 
ance as formerly. Not only does the 
Negotiable Instruments Lawdo away 
with grace, but in many other states 
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where that law has not as yet been 
enacted, days of grace have been 
abolished. Only in those states where 
grace is still retained would such an 
instrument be entitled to days of 
grace in time of payment. 

But anotherconsequence flows from 
the judicial and statutory charac- 
terization of an instrument drawn 
by a depositor upon a check form, 
but payable at a future day after 
date, as an ordinary Dill of ex- 
change and not a check—the holder 
of a bill of exchange, payable ata 
future period after date, has the 
right to immediately present the bill, 
to the drawee and demand his ac- 
ceptance and, if refused, he may pro-* 
test the bill for non-acceptance and 
have immediate recourse upon the 
drawer and indorsers, without wait-- 
ing for the maturity of the bill. (jj) 

A case of this kind once arose itt} 
Pennsylvania.* A depositor in t 
old Bank of Pennsylvania filled ou : 
a check form of that bank dated” 
November 4, 1856, ‘“‘Pay to 
on the 25th inst., or bearer.’’ The 
court said: “If this was a bill of 
exchange the payee had a right to 
present it for acceptance on Novem- 
ber 4, 1856, the day of its date and 
if acceptance was refused, to sue the 
drawer. On the other hand if ac- 
cepted, the funds of the drawer in 
the bank would have been tied up 
as effectually as if it had been pay- 
able or paid on the day of its pre- 
sentation. The drawer had no such 
intention. 

‘His engagement with the payee 
was that on the 25th of November 
he would have funds in bank to 
meet that check, but that between 


* Lawson vy. Richards, 6 Phila. Rep. 179. 
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the 4th and 25th, his account with 
his banker should not be embarrassed 
by this draft.” 

The court said it was hard to 
draw the distinction between this 
check and a post-dated check which 
is payable on the day of its date 
without grace. The ruling was made 
that the instrument was a check, 
payable on a day certain in the fu- 
ture, without grace, and not a bill 
of exchange upon which grace would 
be allowed. 

But, as said, the Pennsylvania 
view of the nature of the instrument 
has since been changed by the Ne- 
gotiable Instruments Law and the 
view is now almost universally 
adopted throughout the country 
that the instrument is not a check, 
because not payable on demand, but 
a bill of exchange drawn on a bank 
and governed by all the rules ap- 
plicable to ordinary bills of exchange. 

Banks are under no legal obliga- 


tion to certify their customers’ 
checks, nor are they liable in dam- 
ages for dishonor by non-certifica- 
tion, their only obligation is to pay, 
and certification is optional with 
the bank. On the other hand, de- 


positors who use blank check forms 
ordering their bankers to pay an 
amount at a specified date in the 
future, do not intend that the bank 
shall ‘‘ accept” and thus tie up the 
funds, before the date of payment 
arrives. Yet as the law now stands, 
it would seem that the holder of 
such an instrument could immedi. 
ately present it for acceptance, and 
upon refusal, protest for non-accept- 
ance, and have recourse before ma. 
turity upon the drawer and in. 
dorsers of the instrument which, in 
legal definition, is an ordinary bill 
of exchange and not distinctively a 
bank check, thus defeating the pur. 
pose of the future date of payment. 
Cases of this nature, however, have 
very rarely arisen upon instruments 
of this character. Should they come 
up in the future it is very possible 
that the situation would demand a 
legislative amendment of the law to 
the effect that bills of exchange, 
drawn upon a bank payable at a 
future day aftér date, are present- 
able for payment only, on the day 
of their maturity, and not present- 
able for acceptance before that time. 
(Continued tn next number.) 


THE VERIFICATION OF INDIVIDUAL DEPOSITS. 


Apropos of the article in the Feb- 
ruary Journal upon this subject by 
Hon, S. T. Johnson, Superintendent 


of the Minnesota Banking Depart- 
ment, upon which discussion was re- 


quested, we have received a com- 
munication from Hon. Marcus C. 
Bergh, Commissioner of the Wiscon- 


sin Banking Department, regretting 


that he is too busy to discuss the 
subject for publication. Mr. Bergh 
further says: 


“I will say, however, that this de- 
partment has always practised to 
verify all deposits of public funds. 
We also verify by correspondence 
any other accounts whenever we 
consider it necessary in order to de- 
termine whether or not books are 
properly kept.’’ 

For other communications, discus- 
sing the article by Mr. Johnson, see 
page 208 this number. 
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TAPPING A TELEGRAPH WIRE. 


NEY WAS OBTAINED FROM 
NY EFFECTIVE MEANS, IN 
\tOR CAN 
ETHER WITH A JUDICIAL 
PANIES IN SUCH CASES. 


rH 


| arden which has recently come be- 
fore the supremecourt of Texas, 
and been passed upon by that 
tribunal* deserves prominence, first, 
because its facts show how, under the 
existing system of telegraph service, 
money can be obtained by swindlers 
from a bank by means of forged mes- 
sages by the trick of wire-tapping— 
thus demonstrating the need for the 
devising of means by telegraph com- 
panies to protect against such frauds 
—and second, because it defines the 
responsibility for the loss in such a 
case, holding that the telegraph com- 
pany will be liable in the absence of a 
showing that it has done all that due 
care and foresight would suggest to 
protect its apparatus from interfer- 
ence by strangers—a showing not 

made in the present case. 

HOW THE MONEY WAS OBTAINED. 


Two conspirators, Fisher and Rief, 


singled out the Uvalde National Bank 


at Uvalde, Texas, as their prospective 
prey. Fisher was the negotiator, and 
Rief attended to the mechanical end of 
the swindle. For several days prior 
to August 16, 1900, Fisher had been 
around Uvalde, seeking to establish a 
reputation asacattlebuyer. Hemade 
the acquaintance of some of the em- 
ployees of the bank and claimed to 


Western Union Telegraph Co. v. Uvalde Na- 


tional Bank; decision rendered Dec. 21, 1903. 


A BANK IN TEXAS THEREBY, 
EXISTING 


SHOWING 
TELEGRAPH SYSTEM, 


THE ABSENCI 
BY WHICH AN 


DETERMINE WHETHER A MESSAGE COMES FROM ANOTHER OFFICE: 
DEFINITION OF 


THE RESPONSIBILITY OF TELEGRAPH 


have been buying cattle at Cline. Rief 
established himself at a point along 
the wire between San Antonio and 
Uvalde, near the Uvalde Station. In 
sending telegrams, each of the offices is 
designated by a “‘call’’ consisting of 
certain letters and each of the opera- 
tors has a private signature used in 
telegraphing. The call for San An- 
tonio was “S. A.’’ and that for 
Uvalde station was “D.A.”’ In send- 
ing a telegram from San Antonio to 
Uvalde station, the sending operator 
would call ‘“D. A.” and sign ‘‘S. A.” 
and add his private signature. Rief 
having learned the “‘call’’ letters and 
the private signature of the opera- 
tors at these stations, was ready for 
business. 

At 7.40 a.m. on August 16th, Rief 
tapped the wire at a point near 
Uvalde station. By means of other 
wires connected with it, he attached 
an instrument in such way as to en- 
able him to send messages to Uvalde, 
and to intercept and receive messages 
from that place intended for San An- 
tonio. Then he wired to Fisher, incare 
of the bank, a message, purporting 
to come from a firm of San Antonio 
bankers, substantially this: 

** San Antonio, August 15. 

We will advance forty-five hundred your 
wire. Cline. Jno. Wood's Sons.” 


This was received by the operator at 
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Uvalde station, and through a pri- 
vate telegraph line from the station 
to thetown of Uvalde, was transmitted 
and delivered to the president of the 
Uvalde National Bank. A few min- 
utes later, Fisher appeared at the 
bank and inquired of the president for 
a telegram to himself. He received the 
message, opened it, showed it to the 
president, and proposed to draw upon 
John Wood’s Sons for $4,500. The 
president refused to permit this, with- 
out confirmation of the message. 
Then the president wrote out and de- 
livered to the owner of the private 
telegraph line connecting with the 
Uvalde station : 
“ Uvalde, Texas, August 15, 1900, 
John Wood's Sons, 
San Antonio, Texas. 
Will you pay draft of C. IW. 
$4,500? Answer quick. 
Uvalde National Bank.” 


Fisher, 


This was received by the operator at 
the Uvalde station and transmitted, 
as he supposed, to San Antonio, but it 
got no further than Rief, who before 
replying in the name of John Wood’s 
Sons, first sent thefollowing message : 

** Kansas City, Mo., 15th. 

To Bank of Uvalde, Texas, Uvalde, 
Texas. If our representative Mr. Fisher 
calls, please notify go ahead and contract 
for balance of Moore cattle. 

Scruggs Hall Co.” 


Following this, a little later, with: 
16th. 


“ San Antonio, Texas, Aug. 
To Uvalde National Bank, 
(4 valde, Texas. 

Yes, we will honor C, W. Fisher's draft 

for forty-five hundred. 
Sohn Wood's Sons.” 

Upon this, the Uvalde National 
Bank paid Fisher $1200 cash and a 
letter of credit for the remainder, re- 
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ceiving Fisher’s draft for $4500 on 
the San Antonio bankers. Four hours 
had elapsed between the time of the 
first and the receipt of the last mes 
sage, and on the next day the fraud 
was discovered. $1200 was the loss, 
to be borne either by the Uvalde Na- 
tional Bank, or by the Western Union 
Telegraph Company. Which? 

DUTY OF TELEGRAPH COMPANY TO SI 

CARE. 


DUF 


The supreme court of Texas dis. 
cusses the legal responsibility of the 
telegraph company in this case in a 
lengthy opinion. The court holds that 
telegraph companies are not abso- 
lutely liable, as warrantors, for the 
truth of false messages, but their lia- 
bility, when it exists, is based on the 
ground of negligence. Such companies 
are charged by law with the perform. 
ance of duties to those who employ 
and rely on them and are alike re- 
sponsible to the senders and address. 
ees of messages for losses resulting 
from their failures to properly dis. 
charge those duties. The act of de. 
livering a message, the court says, is 
an assertion or representation that 
the message was received by the com- 
pany at the point from which it pur- 
ports to come, from him who appears 
to be the sender, and that it was trans- 
mitted by the company over its wire 
to the place of delivery. But this is 
notan absolute and unqualified repre- 
sentation. While telegraphcompanies 
are neither bound nor authorized to 
send forged telegrams, it is neverthe. 
less true that,in some cases they can- 
not, and in others they can, with pro- 
per care, distinguish the genuine from 
the faise; hence the true ground of 
liability in any case is negligence, and 
not warranty. 
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UE CARE USED BY TELEGRAPH COM- 
PANY IN THIS CASEF 

Having defined, as above, the law 
governing the responsibility of tele- 
graph companies in general, thecourt 
proceeds to the inquiry whether, in 
the present case, in view of the facts, 
the company exercised due care, or 
was guilty of negligence The court 
said that suchrepresentation as there 
was in the-delivery of the telegram 
was not broader or more absolute 
than the duty which rested on the 
telegraph company. The representa- 
tion was qualified by the nature of the 
service which the company undertook 
to perform and meant only that, so 
far as by the exercise of proper fore- 
sight andcare the company can know, 
the message came from the San An- 
tonio bankers. As the telegraph com- 
pany and its servants did not know 
the fraud, the case comes down to 
the question whether or not they were 
guilty of negligence in allowing them- 
selves to be thus deceived by their 
own apparatus? 

When the Uvalde National Bank 
proved the delivery of the message, 
the loss resulting from its reliance 
and action on it, without negligence 
on its part, and that no such message 
had been sent by the San Antonio 
bankers, it madeout acase calling for 
the production of evidence from the 
telegraph company toexculpate itself. 
COMPANY'S NEGLIGENCE NOT EXCUSED BE. 
CAUSE ITSELF DECEIVED. 


The defense offered by the company 
was that it had itself been imposed 
upon and made the innocent medium 
through which a forged representa- 
tionwas made tothebank. The court 
points out that the deception was 
practiced partly by means of the com- 
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pany’s own wires, instruments and 
servants of which it should have had 
exclusive control. Under thesecircum- 
stances and in view of the duty of the 
company to exercise, in the organi- 
zation and conduct of its business, a 
degree of foresight and care adequate 
to give reasonable protection to the 
immense interests daily depending on 
the reliability of the intelligence it 
carries, the court holds the defense was 
not complete with the mere showing 
that the false message was put upon 
its wires by strangers and deceived its 
servants, but that it rested with the 
company to make it appear that this 
was accomplished despite the exercise 
of the care incumbent on it. The mere 
proof that the agent at Uvalde was 
not in fault,was not sufficient. The 
question still remained, was it not in 
the power of the company, had it,ex- 
ercised reasonable foresight, to have 
prevented the fraud by furnishing him 
and its other agents with means of 
detecting it. 
THE COMPANY'S EXISTING 
SATISFY 


SYSTEM DOES NOT 
REQUIREMENT OF DUE CARE. 

It was shown in the case that the 
company had a system of sending 
telegrams by “‘call,’’ which has been 
above described, each of the offices 
being designated by a letter and each 
of the operators having a private sig- 
nature used in telegraphing, alsoa let- 
ter. But the evidence indicated that 


_ these signals were not used as a pre- 


caution against impositions, but were 
merely employed for brevity and con- 
venience in conducting the business 
and that they were ineffectual to pre- 
vent such frauds. Employees were not 
required to keep these signals secret 
and anyone acquainted with tele- 
graphy, listening about a station, 
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could learn the calls from the sound 
of the instrumeut. Apart from this, 
the company proved nothing to show 
that precautions were taken by it by 
which the genuineness of messages 
passing over its wires might be tested 
and forgeries detected, while witnesses 
testified that it was within the power 
of any expert operator at any time 
to tap the wires and send and control 
messages as was done by the swind- 
lers in this case, and that no operator 
could tell where a message went or 
whence it came, except from what 
they were told by those controlling 
the wire and manipulating the in- 
strument. The court, commenting on 
the evidence, says that it shows that 
the telegraph business is open to the 
perpetration of such frauds at any 
time by a device so well known that 
one of the company’s operators was 
able to describe, without having seen, 
the method by which it was perpe- 
trated. ‘‘If this is true to-day,’’ said 
the court, ‘‘it has been true for all 
the time telegraphs have been in use. 
The evidence suggests that the weak- 
ness consists in the absence of any 
means by which one operator may be 
enabled to determine whether a mes- 
sage comes from another office.” 

COMPANY'S FAILURE TO SHOW ADD TIONAL 

SAFEGUARDS, OR THEIR IMPRACTICABILITY, 

CHARGES IT WITH NEGLIGENCE. 

The court continues: The question 
at once arises whether or not, with 
proper foresight, some regulation 
might not have been devised to 
remedy this weakness and prevent, or 
render more difficult, the accomplish- 
ment of the designs of swindlers. The 
evidence as to the practicability of 
devising safeguards against such 
abuses of the telegraph was meagre 
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and unsatisfactory. Of two operators 
who testified and said they knew of 
no method in use, one of them fiirther 
said: ‘‘ Nothing could be done which 
would make it very difficult for parties 
like this man to perpetrate these 
frauds, because that man was in a 
position tolearnallsuch signals I do 
not know that they could devise means 
as against every one except telegraph 
operators by which it would be almost 
impossible to perpetrate these frauds. 
I suppose they could.’’ The other, 
for forty years an operator, said: “] 
think there could be a code of signals 
adopted by which messages could be 
identified as coming from the station 
from which they purport to come; I 
never thought of the matter before, 
but still I think there could be.” 
The court says that so far as this 
evidence goes it tends to answer in 
the affirmative the question whether 
or not some regulation might not 
have been devised to remedy such an 
abuse, while the evidence, as stated, 
failed to disclose that the company 
had made any regulation, or adopted 
any code of signals, or made any pro- 
vision against this known danger. 
The case, therefore, stands as follows: 
The company is engaged in the busi- 
ness of conveying from place to place 
intelligence, often of vast importance 
in business and other affairs; it in- 
vites the confidence of the public that 
its service is as reliable as the exer- 
cise of care and foresight, commen- 
surate with the importance of the in- 
terests involved can make it; at the 
same time it is, to its knowledge, ex- 
posed to a constant danger of being 
made, through the use by swindlers 
of its own appliances and servants, 
the instrument of fraudulent decep- 
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tions upon its patrons; and when such 
a deception has been accomplished 
upon one, it does not show that it 
had taken any precaution against it, 
or that none was practicable. View- 
ing the case in this attitude, the court 
says it is unwilling to establish the 
first precedent that a defense, going 
no further than that offered by the 
companyin this case, is sufficient, and 
to hold that the jury, who had ren- 
dered a verdict for the bank, were not 
warranted in finding the company 
guilty of negligence. If it be urged 
the burden was on the bank to show 
negligence, the answer is it did show 
the company was apparently in the 
wrong in delivering a false telegram. 
The company,charged with the duty 
which rested upon it, should have 
shown, not only that it was ignorant 
of the falsity of the message, but that 
it was justifiably ignorant. It could 
not establish this without showing 
that the imposition upon it occurred 
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notwithstanding the use of proper 
careon its part. Noshowing was made 
of the impracticability of making pro- 
vision against such frauds and the 
company’s employees who testified 
were of opinion that such provision 
could have beenmade Whetherornot 
swindlers might be able to circumvent 
the best safeguards that could be 
erected is not the question. The bet- 
ter the safeguards, the more improb- 
able that such frauds would be at- 
tempted, or if attempted, would suc- 
ceed. The company makes good its 
defense when it shows that it has 
done all that due care and foresight 
could suggest, and if loss occur in 
spite of this, it is not liable; but with- 
out such showing, the court says, it 
does not appear to have been inno- 
cent in its apparently wrongful act 
by which the bank was deceived; and 
a judgment in favor of the bank 
against the telegraph company is 
therefore affirmed. 


THE NEW JERSEY BANKERS’ CONVENTION. 


The first annual convention of the 
New Jersey Bankers’ Association was 
held at Atlantic City on February 
26 and 27th. Papers read were by 
William C. Heppenheimer, President 
of the Trust Company of New Jersey, 
Hoboken, upon ‘Savings Depart- 
ments of National Banks and Trust 
Companies ;’’ Thomas K. Johnson, 
Deputy Commissioner of Banking 
upon ‘‘Trust Company Interests and 
Growth in New Jersey;” by Col. 
James R. Branch, secretary of the 


American Bankers’ Association, upon 
“‘The Benefits of Bankers’ Associa- 
tions; and by E. S. Campbell, Presi- 
dent National Newark Banking Com- 
pany, upon “Collections and Ex- 
change—Should we charge our de- 
positors?”’. The officers elected were: 
President, Uzal H. McCarter, Fidel- 
ity TrustCo , Newark; vice-president, 
Wilbur F. Rose, National State Bank, 
Camden; treasurer, Henry G. Parker, 
National Bank of New Jersey, New 
Brunswick. 
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THE MOVEMENT FOR CLEAN MONEY. 


THE DANGERS FROM THE CIRCULATION OF UNCLEAN MONEY DESCRIBED; TOGETHER W! 
BILL INTRODUCED BY MR. GAINES, OF TENNESSEE, IN THE HOUSE OF REPRESENTATI\ 
PROVIDE FOR ITS REDEMPTION AND MAINTAIN THE CLEANLINESS OF THE CIRCULATIO 


A SYNOPSIS OF 
SIDERATION. 


{= fact is becoming more and 
more apparent that, in the in- 
terest of the health of the people 

of the nation, it is the duty of the na- 
tional government to provide better 
facilities than now exist for the taking 
up and cancellation of the worn out, 
mutilated and disease-laden paper 
currency constantly in circulation 
and the issue, in exchange therefor, 
of new and clean bills. Under the 
existing system, banks in sending 
paper currency to the Government 
for redemption are compelled to pay 
transportation charges both ways, 
which are so exorbitant as to be in 
in many cases prohibitory, and the 
situation bears hardest on those banks 
furthest away from the place of re- 
demption, as not only do they suf- 
fér the most in the matter of express 
charges, but also because the longer 
the money is in transit, the longer 
arethey deprived of its earning capa- 
city. 

Probably more than any other 
class of men in the United States, the 
paying tellers of the banks are the 
ones most acutely alive to the dis- 
agreeable features and the necessities 
ofthesituation. The following state- 
ment of a paying teller of one of the 
banks in Minneapolis, recently pub- 
lished in the ‘“‘Minneapolis Tribune,” 
which doubtless gives the experience 
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of hundreds of others, vividly pictures 
some of the evils which exist under 
present conditions: 

“Of course it is a well known fact, 
swallowed like an unpleasant medi- 
cine and immediately forgotton, that 
paper currency is often a means of 
spreading contagious diseases, but I 
believe it is little realized to what a 
wide extent this is true If the pub- 
lic could see the disgusting stuff that 
we in the banks have to handle con. 
tinually there would be a loud and 
insistent demand for a change in the 
present state of things. The bills 
that are only somewhat dilapidated 
and ordinarily unwholesome we are 
obliged to send out in circulation 
again, and I believe if the percentage 
of disezse that is attributable to this 
source were known it would be as- 
tonishing. Some of th: bills we 
handle at the bank are so bad as to 
be absolutely unfit for further circu- 
lation. I take in paper that is noth- 
ing but rags. The lower classes of 
foreigners take it from their inside 
pockets, next to the body, reeking 
with perspiration, and often literally 
dropping vermin. It makes one ac 
tually sick, and it is often with the 
greatest difficulty I can keep any- 
thing on my stomach. This does not 
make a very pleasant topic but the 
facts are very real tous in the banks, 
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and it is surprising that such a state 
of things should be allowed to con- 
tinue. 

“ But what are the banks as far 
away from Washington as is Minne- 
apolis to do? The express charges 
on money sent East and the fresh 
charges on the money retutned would 
alone make the operation expensive. 
But besides this, the Government 
regulations as ta the method of send- 
ing money to the treasury are ex 
tremely rigorous and such as to en- 
tail a great deal of work. Every one 
of the nine different kinds of money 
must be invoiced separately, as must 
each denomination from one dollar 
upwards. Then the United States 
bills must be sorted from the bank 
bills, and each sent inaseparate pack- 
age. Andthat is not all, for the bank 
is deprived of the use of the currency 
from the time it is sent out to the 
time the new money is received. So 
that, putting these things together,the 
expense and inconvenience of obtain- 
ing fresh currency is such asto render 
it practically prohibitive, and the se- 
sult is that no more money is re- 
turned to the treasury from points 
distant from Washington than is ab- 
solutely necessary.” 

The feeling has been growing for 
some time that it is the duty of the 
national government to provide a 
remedy for this existing menace to 
the health of the nation and, as part 
of its system of regulation, that it 
should provide the necessary trans- 
portation facilities for retiring unclean 
and replacing it with clean paper 
money. This demand has at last 
taken shapein a bill “to further pro- 
vide for the redemption of mutilated 
United States currency and to main- 
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tain thecleanliness of the circulation” 
which was introduced in Congress on 


‘November 27 last by Mr. Gaines of 


Tennessee, knownas House Bill 5068. 

This bill was advocated by the 
Tennessee Bankers’ Association and 
has received the indorsement of the 
Indiana and the Washington Bank- 
ers’ Associations, besides numerous 
individual indorsements by bank offi- 
cers and others. The text of this bill 
is as follows: 

A BILL 

To further provide for the redemption of muti- 


lated United States paper currency and to 
maintain the cleanliness of the circulation. 


Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled, That the Treasurer of 
the United States be, and he is hereby directed 
to establish and maintain the physical cleanli- 
ness and sound serviceable character of all United 
States paper currency in circulation. 

Sec. 2. That all national banks and all other 
banks or institutions which are designated and 
acting as Government depositories of money be, 
and they are hereby, required to forward by 
mail to the Treasurer, at Washington, for re- 
demption and reissue, all mutilated United States 
paper currency, as provided in section seven of 
this Act, coming into their possession as often 
as the amount on hand shall 
one thousand dollars, for which the 


much as 
Treasurer 
shall immediately issue and ship, by registered 
mail or by express, to the sender, an amount of 
new currency equal in value and as nearly 


be as 


as practicable in denominations in accordance 
Treasurer 
paying the charges for return shipment: Pro- 
vided, That the Treasurer may make such regu- 


with the wishes of the sender, the 


lations as to the manner of packing and shipping 
the same as he may deem requisite and practi- 
cable: Provided further, That a bank may use 
its discretion as to the amount of mutilated cur- 
rency it shall send in at any one time so as not 
to impair or inconvenience its resources. 

Sec. 3. That the Treasurer shall have made 
and prepared such dies and stamps as he may 
fix upon, and shall devise such system and regu- 
lations as will be suitable and safe forthe punch- 
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ing or stamping, or punching and stamping, 
of notes intended for redemption, to be used 
and applied by the bank or banking institution 
sending in the same, who shall punch or stamp 
or punch and stamp, each note in such manner 
or with such words as the Treasurer may fix 
upon, and such notes so treated shall be made into 
packages securely and deposited in the mails 
directed to the Treasurer, under the Treasurer's 
frank, which he shall furnish for that purpose, 
registered and insured as provided in section 
five of this Act, or shipped by express as herein 
pfovided, under the contract therein provided, 
the Treasurer paying the expense; that such 
notes so defaced shall no longer possess the 
quality of money and shall no longer be legal 
tender or of any value; that the Treasurer shall 
furnish free to all the banks and banking institu- 
tions of the United States one each of the die or 
stamp required under this Act, together with a 
copy of the regulations he adopts for their use 
and directions for the same; that the sender 
shall write two separate identical descriptions of 
the notes and the packages so deposited in the 
mails and mail each of them by separate post 
to the Treasurer, by which the Treasurer shall 
identify such notes and packages. 

Sec. 4. That it is hereby declared to bea felony, 
punishable by a fine of not less than five thous- 
and dollars or imprisonment for not less than five 
years, or both, if any person be found in wrong- 
ful possession of a note punched or defaced 
under this Act after it shall have been punched 
or defaced as herein provided. 

Sec. 5. That the Treasurer shall remit the 
money issued in redemption under this Act by 
registered mail, insured, or by express, or by 
other safe method or conveyance, and for this 
purpose he shall enter into contract, if possible, 
with one or more insurance companies for in- 
suring the safe delivery of the packages through 
the mails, reg stered or otherwise, or with an 
express company doing business in every local- 
ity in the United States, at the least rate of 
compensation, to be ascertained by competitive 
bidding, adopting the method best adopted and 
least expensive to each locality; and he shall 
pay all charges for such shipment, and there 
shall be no fee or charges or expense whatever 
to the bank or person to whom the issue is 
made: Prov.ded, That no contract shall be made 
with any insurance or transportation company 
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which combines or agrees, or seeks to c 
or agree, with any other company or per: 
secure the contract or control the rate o 
pensation, and any contract entered int 
any company or person is void when 1! 
is ascertained that such company or 
had combined, or agreed, or sought to c 
or agree, with any other company or pers 
control the contract or the rate. 

Sec. 6. That any company, bank, trust, 
stitution whose business it is to handle 
in fiduciary capacity, other than Gove: 
depositories and national banks, shall be « 
to the privileges and benefits of this A 
complying with its provisions. 

Sec. 7. That the Treasurer be required to is- 
sue a circular letter to all the banks and institu- 
tions which this Act is intended to affect, set- 
ting out the provisions, privileges, and require- 
ments thereof, and renew the same from time to 
time to such of them as fail to respond to its 
requirements or privileges, such circular letter 
to contain a clear and succinct definition of 
what constitutes mutilation, setting out as nearly 
as practicable the degree of mutilation or damage 
or defacement that will bring a note within 
the definition, in the discretion of the Treasurer: 
Provided, That such definition shall include all 
United States paper currency that is soiled, 
stained, greasy, or otherwise unfit for circulation 
or a menace to the public health, whether 
otherwise mutilated or not. 

Sec. 8. [hat two hundred thousand dollars, 
or so much of it as may be necessary, is hereby 
appropriated to pay the expense incurred under 
this Act. 

On the 12th of January, Mr. Gaines 
brought this bill up for discussion in 
the House of Representatives. A syn- 
opsis of the discussion then had may 
be of interest to our readers: 

Mr. Gaines stated the provisions of 
the bill, in brief, to be these: That 
all national banks, and all other 
banks that are national depositories, 
are required—not simply allowed or 
privileged, but are required—to send 
alldirty currency and mutilated paper 
money issued by the government of 
the United States to the Treasurer 
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of the United States for the purpose 
of having it re-issued in clean bills, 
the cost of transportation both ways 
to be paid by the government. The 
bill permits individuals, corporations 
and money establishments of all sorts 
to enjoy this privilege. Mr. Gaines 
pointed out that the law at present 
compels the sender of the money to 
pay the transportation, which is so 
high as to be practically prohibitory, 
except in the great cities where the 
people can in person take their soil- 
ed money to the sub-Treasuries, of 
which there are but eight or nine in 
the United States, and only one in 
the South—New Orleans—and get it 
exchanged for clean bills. 

Mr. Gaines gave instances of the 
necessity for a law of this kind. One 
instance was this: Some months ago 
a man was drowned in the Potomac 
River. Unfortunately, the body re- 
mained in the water about four 
months. In the clothing of the de- 
ceased, money was found. Some one 
took this money to the Treasury de- 
partmentandit was re-issued in clean 
money; but before that was done the 
department had to disinfect the money 
and later disinfect the office. Another 
case: A box of money was brought 
by a government undertaker from 
Cuba and carried to the Treasury 
office. It was money which had been 
taken from the bodies of the soldiers. 
It was so foul, so reeking in microbes 
and micrococci and all other sorts 
of germs that breed disease, that the 
department had to fumigate it with 
great particularity before they would 
undertake to destroy and reissue the 
money. After this wasdonethey had 
to fumigate the machinery and fumi- 
gate the office. Another instance: 
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Some one brought to the Treasury 
foul money and the odor drove every- 
body out of the office until it was thor- 
oughly fumigated. This was merely the 
result of the odor, to say nothing 
of the microbes and disease-breeding 
condition of the money itself. All 
these cases occurred in the Treasury 
of the United States at Washington. 

Mr Gaines after giving these in- 
stances, argued that the proposed 
bill, as a sanitary measure, will be 
invaluableand timely. Near the Treas- 
ury or a sub-treasury the people can, 
and do, go in person and get new 
money for old without expense. But 
away out inthe country, inthe South- 
west, in the West until the gold belt is 
reached, in the extreme East and, in 
fact, in the Northeastern states, they 
have to send it to the treasury ora 
sub-treasury, if it is sent at all, and 
pay from sixty to seventy-five cents 
per each thousand dollars—an exor- 
bitant rate. 

Mr. Hill of Connecticut inquired of 
Mr. Gaines whether the worst trouble 
is not in regard to the one-dollar 
notes, the two-dollar notes and the 
five-dollar notes—not the larger bills? 
He asked if the difficulty was not in 
regard to the smaller bills? 

Mr. Gaines replied in the negative; 
he said the trouble is the great cost 
of transportation which the sender 
has to pay to get the money sent 
and returned. Neither the people nor 
banks would pay these rates. 

Mr. Hill offered an explanation why 
the trouble occurs in regard to the 
smaller bills particularly. It is owing 
to a mistake in the language of the 
law which limited the amount of bank 
notes of the denomination of five 
dollars. The five-dollar notes are 
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printed on separate plates from the 
tens and twenties, and the banks 
have declined to issue the five-dol- 
lar notes in the amounts required, 
so that where we ought to haveat pres- 
ent $140,000,000 of these bank notes, 
we have only about $60,000,000. 
Then it has been very difficult to 
supply the demand for the one dollar 
and two-dollar silvercertificates. Mr. 
Hill argued that if Mr. Gaines’ bill 
went into effect it would not relieve 
thesituation very much. The trouble 
is in the inability of the Treasury 
Department to supply a sufficient 
quantity of small bills. 

Mr. Gaines exhibited ‘some filthy 
money that had come in that very 
morning tothe Treasury Department 
for redemption, together with certain 
clean money, for purposes of compari- 
son: Two one and two five and two 
ten dollar bills—a dirty and clean one 
ofeachdenomination. The dirty bills, 
he pointed out, were worn out and 


had to be sent to the treasury for 
reissuance, at the sender’s expense. 
He called the attention of the House 
to the revolting nature of these bills 
This filthy condition, he said, was the 


trouble which needed a remedy. He 
said that Mr. Roberts, the Treasurer, 
approved the policy of his bill; so 
did the people and the press. Mr. 
Gaines then submitted a huge bundle 
of letters from bankers all indorsing 
the bill. Mr. Gaines then continued : 

““Mr.Chairman, people in the country 
districts, people away from subtreas- 
uries (as a gentleman in the Treas- 
ury Department said to me this morn- 
ing), the people away out on the 
hills or cities anywhere—away from 
the subtreasuries of the United States 
—are obliged to continue transact- 
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ing business with this revolti 
horrible money because of th 
they must pay to get their 
sent to and returned from th« 
ury of the United States. 

‘‘Think of our people handli 
circulating money found onthe bodies 
of dead people. Think of that noney 
going into circulation and spreading 
disease. Then again, the money goes 
into the pockets of the negroes and 
whites of the South, the 
weather is hot. 

“Then think, too, of the sources of 
contamination which this money 
passes through when used by the 
laborers in our mines and manv- 
factories and by the laborers in the 
cornfields and in the woods, where 
much of the business of the country 
is prosecuted. 

‘‘This money is stuck into their 
nasty, sweaty clothes. This money 
which they carry in their pockets 
carries disease-breeding germs. The 
physicians of Philadelphia, Pa., so 
declared recently, after a searching 
and scientific investigation, and it 
holds to reason. 

“It goes to and returns from far 
Cuba, Porto Rico, the Philippines, 
and to miserable and unfortunate 
Panama, and we still use it, soaked 
with disease germs. 

‘‘The paying tellers in the banks of 
my city tell me that they have to 
use an antiseptic wash constantly in 
order to protect their hands and their 
eyes from becoming diseased by the 
handling of this dirty money. 

‘‘ There is no question in the world 
but what this is a proper bill. 

“It does nothing except to compel 
the national banks, at the expense of 
the Government, and to allow other 
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banks that are national depositors 
to send in to the Treasury of the 
United States this money packed up 
in a certain way in accordance with 
the present regulations of the Depart- 
ment. When it comes here the Gov- 
ernment pays the transportation 
and reissues the clean money and 
destroys the dirty money. 

“The national banks are now re- 
quired to do that, but the charge 
for the transportation is so great 
that it is practically not required of 
them. Thedirty national bank notes 
are in circulation, the dirty silver cer- 
tificates that do the principal money 
work of this country are in circula- 
tion, the dirty greenbacks and gold 
certificates are in circulation, and the 
peoplein the country prefer the metalic 
money because cleaner. 

‘They will take clean silver money, 
because not so liable to carry dis- 
ease. Now, behold for a moment 
the amount of dirty and disease- 
carrying money that there is in the 
country! I have here some speci- 
mens of money that should be im- 
mediately destroyed, as England de- 
stroys her bank notes after once 
issuing and receiving them. Shenever 
allows a bill to go out a second time. 
_ “Now let us get down to the moral 
obligation of this matter and to the 
duty that is imposed upon the Ameri- 
can Congress. Congress has the right 
tc coin money, to regulate the value 
thereof, and of foreign coin: That 
power belongs to the great sovereign 
of this country. It belongs to no 
private individual. 

“It is the duty of the Government 
to issue that money and maintain 
it in its integrity. It is the duty of 
the national bans to issue their 


paper money, and the law requires 
them to deposit so much money for 
the reissuance of those notes. How 
about theother paper money? Whose 
business is it? The people do not 
issue that money or any money. 

“ The Government issuesit; theGov- 
ernment helps to dirty it. It takes it 
to Cuba, it takes it to the Philippines, 
it takes it to Panama, I am sorry to 
say, and all around the world. It 
takes it to a great many dirty places, 
and yet the Government wears out 
and befouls this money and turns it 
over to the people to put their hands 
on and to put into their pockets, to 
breed and carry disease wherever the 
American flag floats. 

“It is the duty of the Government 
to see that this money is clean. It 
is not the duty of an individual. Be- 
fore the adoption of our Constitu- 
tion, away back in the colonial days 
in the early history of our country, 
there were private individuals who 
had the right and who did coin money. 
It was their business to keep it exactly 
as they coined it, but they surrend- 
ered these money rights to the Gov- 
ernment by the people of the United 
States when we framed our Constitu- 
tion. 

‘“‘ The coining and emitting of money 
is a governmental function, so that 
it is perfectly right and proper under 
the circumstances, and it is the duty 
of the Government to furnish the 
people clean money and keep it clean. 
When the Government helps to be- 
foul our money it certainly has a 
moral duty, and we ought to make 
it a legal duty upon the government 
of the United States, to keep that 
money as clean as it was when it 
was first emitted.” 
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Mr. Hill of Connecticut then spoke 
upon the measure saying there was 
a good deal to be said in behalf of 
the proposition just brought before 
the House; that there is no question 
about the fact that much of the paper 
money of the country is filthy and 
vile and ought to be redeemed. He 
gave it as his opinion, however, that 
the trouble would not be overcome 
by the bill which Mr. Gaines had in- 
troduced. Answering a question of 
the latter whether he thought the 
banks ought to pay for having this 
money transported for reissuance, 
Mr. Hill answered that he knew of 
no more reason why the government 
of the United States should trans- 
port moneys than it should transport 
the overcoats of gentlemen or the 
potatoesofthe country. The trouble, 
he said, is under the system of re- 
demption which we have, so far as 
the national banks are concerned. 


A study of the system of redemption 
will show that it takes two years to 
redeem thecirculation of the national 
banks, so that the bills will remain 
outstanding for at least a year. The 
greater portion of the trouble is with 
the small money, the one, two, and 


five-dollar bills. The mistake in re- 
gard to the five-dollar bills was that 
the act of March 14, 1900, provided 
that one-third of the circulation shall 
be limited to five-dollar notes. Many 
of the small banks which have since 
organized, wishing to save the ex- 
pense of one of the two plates from 
which the notes are printed, have 
declined to issue any five-dollarnotes. 
Hence the five-dollar note is kept in 
circulation far beyond the time in 
which it should be taken up. 

Mr. Gaines inquired whether Mr. 
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Hill thought it was right to charge 
a little bank, or even a rich individ- 
ual or a big bank, sixty ecnts a 
thousand for sending dirty money 
back to the Treasury and having it 
reissued. Mr. Hill answered that the 
express charge for sending the money 
back is nothing, as compared with 
the interest that the banks will lose 
for the time that the money is out 
of their possession when it goes to 
the treasury department for redemp. 
tion and return. It is not the ex- 
press charge, but it is the loss of in. 
terest on the money, from the time 
they sent it away until they get it 
back again. He said in New Eng- 
land they had no trouble about dirty 
money, because they are accessible 
to the sub-treasury, where it can be 
exchanged at any time, and it is the 
loss of time, and not the cost of 
transportation charges, that makes 
trouble. Another cause of trouble, 
Mr. Hill said, is the inability of the 
treasury department to furnish ones 
and twos. He had asked the treas- 
ury department a few days ago to 
furnish him the amount of money, 
of ones, twos, and fives, silver certif- 
icates and bank notes, that they 
were unable to furnish during the 
months of November and December 
in response to their calls. Treasurer 
Roberts had given him a letter show- 
ing that during the month of Novem- 
ber they were unable to fill their 
orders for ones, twos and fives by 
thirty per cent. of the entire amount 
called for, and for the month of De 
cember by thirty-nine per cent., and 
the aggregate of the money which 
they were asked to furnish and ut 
able to furnish during this month 
was eighteen million dollars. That 
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practically means, Mr. Hill said, a 
retention in circulation in the remot- 
est parts of the country of eighteen 
millions of small money which ought 
to have been cancelled and destroyed. 

Mr. Gaines asked Mr. Hill whether 
he did not want to see clean money 
used in the country. Mr. Hill replied 
that he did and that he proposed to 
givethe treasury department, in a bill 
which is now before the Committee on 
Banking & Currency, unlimited power 
to issue this money, both greenbacks 
andsilver currency, in any denomina- 
tions that the people call for. Mr. 
Gaines asked, who pays the trans- 
portation? Mr. Hill answered the 
man who wants the circulation, Mr 
Gaines asked if Mr. Hill thought it 
the duty of the citizen to give the 
government clean money. Mr. Hill 
said it is not the government’s but 
the bank’s duty to keep the clean 
money; the troubleisin persons being 
kept out of the use of the money more 
than the cost of transportation. So 
far as the banks are concerned, he 
said, we must get down to the sys- 
tem of redemption, and when you 
shall have your redemption agencies 
in a commercial center, in the city 
of New York, instead of the city of 
Washington where no business trans- 
saction is carried on, you will find 
great relief. 


Mr. Gaines of Tennessee. Does not 
the gentleman know the law is now 
that the Government shall issue new 
money for all this dirty money that 
the people may send in? 

Mr. Hill of Connecticut. 
are able to do it— 

Mr. Gaines of Tennessee. Exactly; 
but the people are not able to pay 
60 or 75 cents per $1,000 for send- 
ing it to be reissued. 

Mr. Hill of Connecticut. 


If they 


In case 
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the Government was called upon to 
do it little relief would be given, be- 
cause the law is restrictive and ought 
to be repealed and changed. 

Mr. Gaines of Tennessee. We had a 
law in 1881 or 1882 or thereabout 
whereby we appropriated about $50,- 
000 one year and the next year 
$40,000 to provide for this dirty 
money, but it dropped out of the 
appropriation bill, and hence I intro- 
duced.it in this bill. If you have a 
better one, I will vote for it. 

Mr. Hill of Connecticut. I simply 
wish to add that the gentleman is 
working with a right purpose, but in 
the wrong way, and he will have a 
great deal better result than now if 
he will— 

Mr. Gaines of Tennessee. The differ- 
ence between the gentleman and my- 
self is that he wants the people to 
pay 60 or 75 cents a thousand for 
keeping the government’s own money 
clean, and I believe that the Govern- 
ment ought to do it. 

Mr. Stanley. I believe the gentle- 
man objects to Mr. Gaines’s bill on 
the ground that the banks hold this 
dirty money rather than lose the use, 
or interest, which is the same thing, 
they would gain by keeping it in 
their banks. 

Mr. Hill of Connecticut. To some 
extent. !here are other reasons. 

Mr. Stanley. This is the question 
I want to ask: Does not the law 
require all your national banks, and 
I believe all other banks, to keep a 
certain per cent.—15 per cent.—on 
hand of the amount of money that 


| they have to loan? 


Mr. Hill of Connecticut. Fifteen 
per cent. in country banks and 25 
per cent. in others. 

Mr. Stanley. ‘Ihat this amount 
must be kept on deposit. I mean 
that this old dirty money is not sent 
to the Treasury, but is kept in the 
hands of the bank on account of this 
law which requires them to keep a 
certain amount on deposit? 

Mr. Hill of Connecticut. Not at 
all; a certain proportion must be 
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cash in their vaults. 
in another direction— 

Mr. Gaines of Tennessee. Where is 
the trouble—in the question of the 
people having to bear the burden of 
the transportation? 

Mr. Hill of Connecticut. I think it 
has very little bearing on it— 

Mr. Gaines of Tennessee. I think 
if the gentleman will go into the 
matter as far as I have he will find 
that the trouble is in the minds of 
the people and not the banks. 

The bankers in Nashville said they 
could not and would not pay the 60 
or 75 cents a thousand both ways 
to have the Government send them 
clean money forthe transaction of the 


The trouble is 
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A recent Washington dispatch says 
that Dr. Thomas Darlington of the New 
York Board of Health, who recently 
appeared before the House Commit- 
tee on Coinage, Weights and Meas- 
ures in support of the bill to provide 
for the circulation of clean money, 
has sent to Representative Gaines of 
Tennessee, the author of the bill, a 
supplemental statement setting forth 
the results of his scientific examina- 
tion of specimens of the circulating 
medium. 

Dr. Darlington says that he made 
examination of coins, paper money 
and glass and found that diphtheria 
bacilli will not live on copper, nickel 
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business of the Governn 
the people; that it was : 
business or their duty ti 
The above ended the disc .ssion, 
Whether or not the bill iniroduceg 
by Mr Gaines is the best, or most 
correct, solution of the problem, its 
introduction and the debate thereon, 
bringing to the attention of Congress 
the public demand for and necessity 
of making adequate provision for the 
regulation of this important subject, 
will have a good effect as a step. 
ping stone to the enactment of cor. 
rective legislation of some sort. 


and of 
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and silvercoins more than forty-eight 
hours, which proved that they con: 
tain antiseptic properties which glass 
and paper do not, and that paper 
will carry disease germs. 

Paper money had no deleterious 
effect upon pathogenic bacteria. Two 
“dirty bills’ taken from the chan. 
nels of trade showed 135,000 bacteria 
upon one and 126,000 upon the 
other. Two comparatively new bills 
showed 2,250 and 2,000 bacteria res- 
pectively. Upon all, staphylococci 
werefound. He reaches the conclusion, 
therefore, that paper money may 
carry disease. 
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OW many bankers realize, when 
a note payable 60 or 90 days 
after dateis offered for discount 
at six per cent., that the taking of 
interest figured on the basis that 
thirty days is a month and 360 days 
a year—in other words that the 
charging of one per cent. on the 60 
day note and one and a half per 
cent. on the 90 day note—is usurious 
under the existing law of New York? 
While it is perfectly legal to calculate 
interest on a note payable two or 
three months after date on the basis 
of charging interest for one-sixth or 
one-fourth of a year, it appears that 
at the present time—although for the 
period of 62 years it was made legal 
by statute—there is now no warrant 
of law for calculating interest on 60 
or 90 day notes upon this basis, as 
the statute which once permitted it 
has been repealed and the judicial 
rule which prevails in the absence of 
statute—or at all events the rule 
which was declared before any stat- 
ute on the subject was enacted—is 
to the effect that the calculation of 
interest on the principle that 360 
days constitutes a year, that 30 
days is one-twelfth of a year, 60 days 
one-sixth, 90 days one-fourth, 180 
days one-half, and three days one. 
teuthofa month, or 1-120’s of a year, 
constitutes usury. 
In the history of financial transac- 
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CALCULATING ON THE BASIS THAT 30 DAYS IS A MONTH AND 360 
IS USURIOUS UNDER 


THE LAW OF NEW YORK. 


tions in the state of New York, the 
method of discounting 90 day notes 
by deducting interest for one-fourth 
of the year, as well as deducting in- 
terest for three days grace, figured 
as one-third of a month of 30 days, 
was early established by the banks 
and other lending institutions, it pro- 
viding an easy and convenient means 
ofcalculating interest. Then the legal 
rate was 7 per cent. and a 90 day 
note would be first figured at 6 per 
cent. under this method, and then 
one-sixth of the product added to 
make the 7 per cent. While this 
method resulted in the lender receiv- 
ing more than the legal rate of in- 
terest—in other words receiving in- 
terest for 365 days on a forbearance 
of 360 days—the difference was so 
trifling in individual cases of 90 day 
notes, that it might well have been 
disregarded, so far as its technical 
illegality was concerned, for the sake 
of convenience. 

But in the year 1824 two cases 
came before the old Supreme Court 
of New York in which it was stren- 
uously contended that this method 
of taking interest was usurious, and, 
after exhaustive consideration, the 
court so held and declared the obli- 
gations upon which interest had been 
so calculated, void. 

One of these cases was an action 
brought by the New York Firemen 
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Insurance Co.* on a 90 day promis- 
sory note upon which it charged in- 
terest on the principle that 90 days 
was one-fourth of a year. The sec- 
retary of the company testified that 
he was in the habit of calculating 
interest in the following manner : 
To consider 30 days as the twelfth 
part of a year, 60 days as the sixth, 
and 90 days as the fourth of a year; 
to charge one-half percent. for thirty 
days, one per cent. for 60 days and 
one and a half per cent. for 90 days, 
and to add to the product in each 
case one-sixth, to make it 7 percent. ; 
that three days of grace were calcu- 
lated in the same ratio, that is to 
say, one-tenth part of the amount for 
30 days; that thecompany had never 
given him orders to make his calcu- 
lations in that way; but it was his 
usual mode of calculating and known 
to be so by the company, and he 
believed it to be the usual course in 
other companies and in mercantile 
practice. In further explanation, he 
said, that when a note was made 
payable in months, it was calculated 
the same way, two months making 
one-sixth of a year, three months 
one-fourth of a year, and consider- 
ing 30 days as one month; that the 
mode detailed was the common mer- 
cantile mode of calculating interest 
and the same as pursued in all banks. 
The court decided that the note in 
the case was usurious in consequence 
of the interest having been calculated 
and taken upon the principle that 90 
days were a fourth of the year; con- 
sequently the company could not en- 
force it. The court said the effect of 
this mode of calculation was to give 


* N. Y. Firemen Ins. Co. v. Ely & Parsons, 
2 Cow. 678. 
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the lender interest for 365 dys upon 
a forbearance for 360; anJ where 
the interest is 7 per cent. the amount 
received upon this principle of caley- 
lation will exceed the rate allowed by 
law. If more than 7 per cent. was un- 
intentionally received, either through 
an arithmetical error in calculation 
or a mistake in drawing the instru. 
ment, the contract would not be 
deemed usurious; but in a case like 
the present where the excess arose 
from the adoption of a principle of 
calculation which the parties knew 
would give more than 7 per cent., 
though they believed it was not a 
violation of the statute and thought 
they had a legal right to receive it, 
a case of usury was made out, as 
their ignorance or mistake in a point 
of law, and not in point of fact, would 
afford them noprotection. The court 
further said that because the prin. 
ciple of calculation was the one in 
general or universal use among banks, 
could not alter the law of the case; 
that a statute cannot be abrogated 
by the custom or usage of a particu- 
lar trade and the usage of banks or 
individuals cannot shorten the year 
to 360 days 

In a second case which came before 
the court at about the same time* 
the Bank of Utica sought to recover 
on a note for $1,000 payable 90 days 
after date which it had discounted 
according to the same method, and 
the same defense of usury was sus- 
tained. The difference in the manner 
of castinginterest between the method 
used by the bank and that claimed 
by the defendant, will be illustrated 
by the two operations shown on the 
following page: 


* Bank of Utica v. Wager, 2 Cow. 712. 
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THE CALCULATION OF INTEREST. 


THE BANK, 


$1,000 

6 

90 days = one-fourth of a year. 4)60.00 

3 days grace = one-thirtieth of 3 mos. 30)15.00 

, .50 

Obtain one-sixth, 6)15.50 

which is 2.58 and two-sixths, 
which added to interest at 6 per cent. } 
makes 7 p. c. interest or discount, | 18.09 int. or disc. for 93 days, 
$18.09. 
THE DEFENDANT. 


days. dollars. days. 
$65 : 7: : 93 
_70 
365] 65.10[17.83.5 int. or disc. for 93 days, 
365 $17.83.5. 
2860 
2555 — 
3050 
2920 
1300 
1095 
2050 
1825 
225 
From bank discount, 18.09 
Deduct defendant’s 17.83.5 


Difference, .25.5 for 93 days. 


This taking of twenty-five cents cashier at the opening of the institu- 
and five mills beyond interest at the tion, having found the method in 
rate of 7 per cent. per annum, con- practice the most easy and convenient. 
stituted the usury in the transaction. That the $18.09 interest received on 
In this case the discount clerk of the this note upon the mode of compu- 
bank testified that he had calculated tation usual in banks was a fraction, 
interest On the note in suit according four-sixths, of a cent too much. 
to the above method, the same as The court in rendering its decis- 
he did on all notes. He had received ion in this case said: 
no particular directions on the sub- “The bank received $18.09 for 
ject from the directors of the bank = tone cps ot for 93 eo -— 
but he had calculated interest asthe ‘2¢ witmesses have sworn tha . 
cashier was in the habit of doing and OE Ob CLANS Se ee oe ae 


, 7 per cent., calculating 365 days to 
as he had been instructed by the ag year, amounts to $17.83.5. The 
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fact is proved, then, that more than 
7 per cent. has been received; and 
there is no pretence that it was taken 
by way of commissions or incidental 
charges. The custom, which is said 
to be universal, of all the moneyed 
institutions, to calculate interest on 
360 days as a year, can have no 
weight. It would be strange, indeed, 
if the practice of any set of men, or 
companies of men, should become 
paramount to the ‘authority of the 
legislature. With respect to most of 
these banks who are said thus to 
calculate, it is well known that their 
loans are made at 6 per cent.; and 
although they receive more than 
six, yet the difference is not such as 
to amount to a violation of. the 
statute against usury. Hence, per- 
haps, it is that the custom has pre- 
vailed so generally. The excess 
amounts to a very little less than 
one-tenth of one per cent. To an 
individual borrower, it is very tri- 
fling; to a bank, however, having an 
active capital of $500,000, this pit- 
tance will produce $500 per annum, 
and upon the whole active banking 
capital of the state,* according to 
the report of the Comptroller, it 
would produce $13,000. The amount 
therefore is too large to be entirely 
disregarded because de minimis non 
curat lex.” 


It was not long, however, before 
this principle of calculation, charac- 
terized by the courts as usurious, was 
legalized by the legislature. A few 
years after these decisions were ren- 
dered, the statute law of the state 
was revised intoa compilation known 
as the Revised Statutes and in that 
portion of the revision which took 
effect on January 1, 1830 in a chap- 
terrelating to “Interest for Money,’’§ 
there was incorporated, as section 9, 
the following provision: 

“Por the purpose ~ of calculating 


* Y ear 1324. 
§ Title 3 of Chapter 4 of Part 2. 
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interest, a month shall be cor sidered 
the twelfth part of a year, nd as 
consisting of 30 days; and irterest 
for any number of days, less thana 
month, shall be estimated by the 
proportion which such number of 
days shall bear to thirty.” 


Under this it became legal to caleu- 
late interest according to the method 
which was before held usurious. This 
statute continued in force the period 
of 62 years and many persons believe 
it is still part of our statute law. But 
the ‘“‘Statutory Construction Law,” 
enacted May 18, 1892, as part of a 
general plan of revision of the stat. 
utes, including the Revised Statutes 
andall subsequent enactments, which 
among other things defines the term 
“holiday’’ ‘‘year’’ “month” and 
“day,” in a schedule of laws repealed, 
embraces section 9 of title 3 of Chapter 
4, part 2 of the Revised Statutes, and 
does not re-enact the provisions of 
that section, or any similar provis: 
ion, in the new law; so that the pro 
vision which legalized this method of 
calculating interest for a period of 
62 years, is no longer law, and such 
method of calculation has not now 
the sanction of any statute of the state. 

It follows that, unless the judicial 
view of such a method of calculation 
is different from that which formerly 
prevailed whenever a note is dis- 
counted and the interest taken on 
the principle that 30 days is one- 
twelfth, sixty-days one-sixth, or 90 
days one-fourth of a year, it is sub 
ject to the defense of usury, the pen 
alty for which, in the case of banks, 
is a forfeiture of the entire interest, 
or where the interest has been paid, 
liability to an action for twice the 
amount of interest, if paid within two 
years from time the action is brought. 


eFoa7§$ Zz <a 


a eo ee ee cd 





LEGAL DECISIONS. 


BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank 


and bank directors. 


counsel 


The experiences they disclose are likewise worthy the careful 


attention and study of the merchant, the depositor and the bank student seeking advancement. 
Further information regarding any case published herein will be furnished on application. 


INDORSEMENT OF CHECK. 


Check —Payee’s indorsement forged—Subsequent indorser warrants genuineness of 
prior indorsement—Liability of indorser, 


Egner v. Corn Exchange Bank, N. Y. Supreme Court, Appellate Term, Jan. 19, 1904. 


The assistant superintendent of an in- 
surance company caused to be issued in 
payment of a supposed loss, a check to 
one John Ellis. He forged the indorse- 
ment of Ellis, and the check was cashed 
by plaintiff who indorsed and deposited 
it in defendant bank, which received pay- 
ment of the drawee. Subsequently, the 
forgery coming to light, the drawee called 
upon defendant bank to refund, and de 
fendant in turn demanded and received 
the money from plaintiff. Thereafter, 
plaintiff brought this action for the money 
refunded. 

Held: Plaintiff cannot recover. His 
indorsement warranted the genuineness 
of the prior indorsement and he was liable 
for the amount to defendant bank. Plain- 
tiff cannot claim that the payee was ficti 
tious and the check payable to bearer, 
that the insurance company was, in con- 
sequence, estopped from questioning the 
validity of the payment of its check, and 
hence plaintiff was not liable to refund, 
because the maker’s intention controls in 
determining the character of the paper, 
and the statutory rule that paper payable 
to order of a fictitious person, has the 
same validity as paper payable to bearer, 
applies only when the paper is put in cir- 
culation by the- maker with knowledge 
of the fictitious character of the payee; 
which is not the case here. 


Appeal from Municipal Court, Borough 
of Manhattan, Fourth District. 


Action by Frank L. Egner against the 
Corn Exchange Bank. From a judgment 
for plaintiff, defendant appeals. Reversed. 


PER CurRIAM. Plaintiff seeks to recover 
in this action the sum of $343, paid to the 
defendant, as alleged by the plaintiff, 
under a mistake of fact. The material 
facts are undisputed, and, briefly stated, 
are as follows: One Herzog, an assist- 
ant superintendent of the Prudential In- 
surance Company of Newark, N. J., having 
an office in this city, prepared proofs of 
claim for a death loss, purporting to be 
on the death of one Mary Ellis, a policy 
holder in said company, and caused to be 
issued by the company, in payment of 
such supposed loss, a check drawn upon 
the Fifth National Bank of this city, pay- 
able to John Ellis, the husband of said 
Mary Ellis, a beneficiary provided for in 
the terms of the policy. Upon this check 
Herzog forged the name of John Ellis, 
and procured the same to be cashed by 
the plaintiff. The plaintiff then indorsed 
the check, and deposited it with the de- 
fendant. The defendant thereupon guar- 
antied the indorsements on the check, 
and presented it to the Fifth National 
Bank for payment. Payment thereon was 
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made, and the check in due course of 
business was charged against the account 
of and returned to the insurance company 
as a voucher. Subsequently, on ascer- 
taining that Mary Ellis was alive, that 
the proofs of death were falsely made up, 
and that Ellis’ name had been forged, the 
insurance company returned the check to 
the Fifth National Bank, and that bank 
returned it to the defendant, who demand- 
ed payment of the plaintiff. Attached to 
the check was the affidavit of Ellis show- 
ing that his name as payee of said check 
had been forged. Plaintiff thereupon re- 
funded the amount of the check to the 
defendant, and now brings this action, 
alleging payment thereof under a mistake 
of fact, and recovered a judgment in the 
court below. 

No mistake of fact is shown on the part 
of the plaintiff herein, so far as his trans- 
actions with the defendant were con- 
cerned. The defendant credited the plain- 
tiff with the amount of the check upon 
the faith of his indorsement thereon, he 
thereby guarantying the genuineness of 
the prior indorsement, and, upon proof of 
the forgery of the first indorser, had a 
right to demand and collect the amount 
from any indorser of the check prior to 
its own. The alleged error of fact, if one 
exists, consists in the acts of Herzog, 
whose acts, if binding upon the insurance 
company, were in no way brought to the 
knowledge of the cefendant, and who is 
in no way responsible therefor. The de- 
fendant merely demanded what its legal 
rights entitled it to recover, and plaintiff 
has no remedy, under the facts shown, 
against it. 


LAW JOURNAL. 


Moreover, the point strenuous 
by the respondent that the insura: 
pany is estopped from denying 
name of the payee, John Ellis, was ficti- 
tious, and that hence the insurance com. 
pany was liable without any indorsement, 
is not well taken. The fallacy o/ the re. 
spondent’s contention rests in ignoring 
the rule that ‘‘the maker’s intention is 
the controlling consideration which deter- 
mines the character of the paper, and 
that the statutory rule which gives to 
paper drawn payable to the order of a 
fictitious person, and negotiated by the 
maker, the same validity as paper payable 
to bearer, applies only when such paper 
is put into circulation by the maker with 
knowledge that the name of the person 
does not represent a real person.”’ Phil- 
lips v. Mercantile Nat. Bank, 140 N. Y. 
556, 561; Shipman v. Bank of State of 
m. ¥., 208 BZ. axe. 

In the case at bar it is not pretended 
that the assistant superintendent, Herzog, 
drew the check in behalf of the insurance 
company, or that he had any authority to 
direct the delivery of any checks. On 
the contrary, the facts show that he had 
nothing to do with the drawing of checks. 
It therefore follows that the insurance 
company, the maker of the check, cannot 
be charged with either any intention of 
putting the check into circulation with 
the name of the fictitious payee, or with 
knowledge that the name of the payee 
did not represent a real person. 


y urged 
ce com. 
that the 


Judgment reversed, and a new trial or- 
dered, with costs to the appellant to abide 
the event. 
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WHEN IS A CHECK OVERDUE? 


Check on New York bank purchased by Kansas bank seven days after date—Not 
overdue so as to subject purchaser to equities. 


Citizens State Bank v. Cowles, New York Supreme Court, Appellate Division, Second 
Department, December 30, 1903. 


A check on a New York bank was given 
for a team of horses June rst. It was in- 
dorsed by the payee to another from whom 
it was purchased by a state bank in Kan- 
sas June 8th, and forwarded to New York 
where it was presented for payment June 
14th. Payment in the meantime had been 
stopped by the drawer. 

In an action by the Kansas bank against 
the drawer, the bank is held entitled to 
recover, the check when purchased seven 
days after date not being overdue to such 
an extent as to put the purchaser on in- 
quiry or charge him with defenses exist- 
ing between the original parties. 

Further held, that an action by a foreign 
banking corporation in New York state 
to recover money upon a negotiable in- 
strument, is not doing business in this 
state, within the requirement of the bank- 
ing law that an instrument in writing 
must be filed by such corporation with the 
superintendent of banks as a condition 
of doing business. 


Appeal from Special Term. 


Action by the Citizens’ State Bank 
against Sarah B. Cowles. From a judg- 
ment for plaintiff, and from an order 


denying a new trial, defendant appeals. 
Affirmed. 
Woopwarb, J. The plaintiff in this 
action is a foreign corporation, located 
and doing business as a banking corpora- 
tion in Little River, Kan. The complaint 
alleges this fact, and that on orabout the 
ist day of June, 1900, at Port Chester, 
N. Y., the defendant made her check in 
writing, dated on that day, and directed 


the same to tke First National Bank of 
Port Chester, N. Y., and thereby required 
the said First National Bank to pay to 
the order of W. W. Miller & Sons the 
sum of $600, for value received, and de- 
livered the same to the said W. W. Mil- 
ler & Sons. It then alleges that W. W. 
Miller & Sons indorsed said check to the 
order of George M. Hoffman, who there- 
upon indorsed the same, and delivered it, 
so indorsed, as aforesaid, to the plaintiff 
for value. The complaint further alleges 
the putting of the check in process of 
collection; its presentation and dishonor, 
with due notice of such dishonor; that 
the plaintiff is the holder and lawful own- 
er; and that no part of the same has 
been paid. 

The answer alleges that the defendant 
has no knowledge or information as to 
the identity of the plaintiff, and alleges on 
information and belief that the plaintiff 
has not executed and filed with the Sup- 
erintendent of Banks the instrument in 
writing required by law, and that plain- 
tiff has no right or authority to bring the 
action in this state, and then denies all 
of the other allegations of the complaint. 
Further answering, the defendant sets 
up the transaction ‘which was at the 
foundation of the check, and alleges on 
information and belief that the check was 
not presented at the First National 
Bank of Port Chester until the 14th day 
of June, 1900, at which time the said W. 
W. Miller & Sons, the payees, had notice 
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that payment had been stopped on the 
check, etc. 

Upon the trial the defendant was per 
mitted to prove the transaction without 
objection, the plaintiff merely introduc- 

“ing the check in evidence; the defendant 
acknowledging the indorsements, etc. 
There was no dispute as to the facts, and 
on the motion of the plaintiff the learned 
trial court directed a verdict in favor of 
the plaintiff. From the judgment entered 
upon this verdict, and from an order 
denying defendant’s motion for a new 
trial, appeal comes to this court. 

It appears from the record that the de- 
fendant’s son entered into a contract with 
W. W. Miller & Sons fora team of horses, 
which were to be delivered on the rst day 
of June, 1900, The horses were delivered 
late at night by one of the sons, a mem- 
ber of the firm; and defendant’s son, 
after exacting a written warranty that the 
horses were in good and sound condition, 
accepted the team, and delivered defend- 
ant’s check for $600, the price agreed upon. 
On the following morning it was discov- 
ered that one of the horses was sick, and 
this illness developed into pneumonia, 
from which the animal subsequently died. 
The check was delivered late Friday 
night, and Monday morning, at the open- 
ing of the bank on which the check was 
drawn, payment was stopped; and what 
W. W. Miller & Sons (who appear to 
have been residents of Kansas, temporar- 
ily in New York for the purpose of selling 
horses from their stock farm in the form- 
er state) did with the check on receiving 
it does not appear, but on the 8th day of 
June it was received by George M. Hoff- 
man, indorsed to his order, at Little 
River, Kan., where he immediately dis- 
posed of it to the plaintiff, which put it 
in the regular order of collection, and it 
was presented at the First National Bank 
in Port Chester on the 14th day of June. 
There is no evidence in the case that W. 


. 
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W. Miller & Sons knew that the 
ant had stopped payment at 
they mailed the check to Kansa 
contention of the defendant 
same was negotiated at a time 
was open to the defenses which 
urged against W. W. Miller & 
without support. 

There being no dispute as to the facts, 
the question of what was a reasonable 
time for the presentation of this check 
was clearly one of law; and it cannot be 
said that, in the absence of bad faith, a 
check dated in a suburb of New York 
City on the rst day of June, and trans. 
mitted in the course of business to Kan- 
sas, arriving there on the 8th day of June, 
was overdue to such an extent as to put 
a purchaser uponinquiry, or raise any pre. 
sumption that he knew of any defense ex- 
isting as between the original parties. In 
Massachusetts, where the transaction ap- 
pears to have been confined to the state, 
it was held that the mere fact that one in 
the regular course of business, in good 
faith, and for value, receives a check on 
a bank ro days after it was drawn and 
dated, does not render him subject to de- 
fenses of which he has no notice before 
or at the time his title accrues. Amesy, 
Meriam, 98 Mass. 294; First National 
Bank v. Harris, 108 Mass. 514. And cer- 
tainly in this case, where the check is sent, 
with others, into the state of Kansas, 
where it arrives seven days after its date, 
to hold that there was an unreasonable 
delay would be contrary to the author- 
ities. See Fealey v. Bull, 163 N. Y. 397, 
403, and authorities there cited. 

The defendant does not set up fraud in 
her answer, and the evidence does not 
justify the conclusion that there was any 
fraud in the inception and issuing of the 
check. It was given for a valuable con- 
sideration, delivered at the time of the 
delivery of the check; and the fact that 
one or the horses may have been ill at the 


defend. 
he time 
and the 
that the 
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time, or that he subsequently became ill, 
does not establish fraud. The defend- 


ant received, in addition to the horses, © 


the guaranty of the vendors that the 
horses were in good and sound condition, 
and if they were not, in fact, in good and 
sound condition, then she has a remedy 
by way of an action upon the warranty; 
and, not haviag shown any fraud in the 
check as between the original parties, 
there can be no obligation on the part of 
the plaintiff to make any explanation as 
to its ownership of the check. But the 
defendant introduced evidence, taken by 
commission in Kansas—the witnesses be- 
ing the president and cashier of the plain- 
tiff—which sets forth that the check was 
purchased by the plaintiff in the regular 
course of business, that it paid therefor 
the sum of $600, and that it is out this 
sum of money unless it can recover in 
this action, The contention of the de- 


fendant that banks do not usually pur- 
chase out of town checks, but merely re- 
ceive them upon deposit for collection, 


may be true, in a sense, yet it was held in 
First National Bank v. Harris, supra, that 
a national bank might purchase checks, 
and the court adds: ‘‘ Dealing in checks 
is also a part of the usual business of bank- 
ing, and would be within the general 
powers of a bank, without special men- 
tion.” So the fact that the plaintiff pur- 
chased this check, instead of receiving 
it on deposit for collection, is not evidence 
ofa deviation from the usual, lawful course 
of business, such as would justify a con- 
clusion of bad faith on the part of the 
plaintiff. 

If the defendant had established that 
the check was fraudulently procured from 
her, it is undoubtedly the law that the 
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plaintiff would be called upon to establish 
that it not only paid value for the same, 
but the circumstances under which it be- 
came the holder. Citizens’ National Bank 
v. Weston, 162 N. Y. 113. But in the 
case now before us there was no fraud. 
The most that can be said is that there 
was a breach of the warranty; but this is 
not a defense to the check in the hands 
of an innocent purchaser for value, asthe 
evidence supplied by the defendant con- 
clusively establishes the plaintift to be, 
aside from the legal presumptions which 
arise from the mere fact of the plaintiff’s 
possession. See Strickland v. Henry, 
175 N. Y. 372, 374. 

The suggestion that the plaintiff, a for- 
eign corporation, cannot bring an action 
in our courts to recover upon a negoti- 
able instrument without filing the instru- 
ment in writing required by the banking 
law as a condition of doing business with- 
in this state is utterly without merit. The 
mere bringing of an action to recover a 
sum of money upon a negotiable instru- 
ment is not doing business within this 
state, and section 1779 of the Code of 
Civil Procedure expressly provides that 
“an action may be maintained by a for- 
eign corporation, in like manner, and 
subject to the same regulations, as where 
the action is brought by a domestic cor- 
poration, except as otherwise specially 
prescribed by law.” Sections 31 and 32 of 
the Banking Law (chapter 689, p. 1861, 
Laws 1892) do not prescribe any different 
rule from that laid down in the Code of 
Civil Procedure, and they have no rela- 
tion whatever to this case. 

The judgment and order appealed from 
should be affirmed, with costs. All concur. 
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GUARANTY TO BANK. 


First National Bank of Redlands v. Bowers, Supreme Court of California, December 
5, 1903. 


Action by the bank to recover $12,529.92 
upon the following guaranty: 


** Redlands, Cal., Dec. 1, 1897. 
To the First National Bank of Redlands, | 
Cal.: I hereby guaranty to said bank | 
ninety per cent. (90) of the face of all 
| drafts for oranges (with B-L attached), | 
drawn by the Haight Fruit Co. in favor 
of said First Nationai Bank during the 
| orange season of 1897 and ’9Q&. 
Gertrude S. Bowers.” 





It appeared that all the bills of lading 
attached to the drafts in favor of the 
bank, were either issued to the consignees 
or to the fruit company, and that the 
bank advanced go per cent. of the value 
of the drafts; that the company had been 
shipping oranges for years, had agents in 
many cities, and where, on the arrival of 
the goods, in some instances the con 
signees would refuse to accept them, the 
agent would take possession of the fruit 
and would sell it to the best advantage, 
the drafts not being in such case present- 
ed; and that sometimes a shipment would 
be billed to an agent and after the ship- 
ment, diverted to another agent, who had 
obtained a sale for the consignment, in 
which case the goods would be disposed 
of without either draft or bill of lading. 

At the close of the plaintiff’s evidence, 
the court instructed the jury to find for 
the defendant. The judgment is reversed, 


it being held that the matter of the inter. 
pretation of the contract was for the jury 
to determine under all the evidence, 
Civil Code § 1647 enacts that a contract 
may be explained by reference to the cir- 
cumstances under which it was made and 
the matter to which it relates. It was for 
the jury to determine whether it was in- 
tended by the use of the phrase ‘ bill of 
lading attached ” that such bill should be 
issued in favor of the bank or transferred 
to it by the fruit company so as to oper- 
ate as a pledge of the consignment to be 
held for the benefit of the guarantor, and 
to require the bank to retain control of 
the shipment, or whether the attending 
circumstances showed that no pledge of 
the oranges was contemplated, and that 
it was intended that the previous method 
of dealing by the fruit company was tobe 
continued under the guaranty. If the 
understanding was that the previous 
method of business was to be continued, 
and that no pledge of consignments was 
to be required, the bank was not required, 
as a condition precedent to liability of the 
guarantor, to present drafts drawn on 
consignments which had been diverted 
from the original consignees, or against 
consignments refused by the drawees, and 
taken possession of, and sold by, the 
company’s agents. 





LEGAL DECISIONS. 


PARTNERSHIP NOTE. 


Note to partnership indorsed to and discounted by bank—Renewed by partnership note 
payable to bank—Authority of partner. 


Citizen’s Commercial & Savings Bank v. Platt et al, Supreme Court of Michigan, 
December 22, 1903. 


A member of a firm having authority to 
discount notes and in charge of the finan- 
cial affairs of the firm has authority to 
give the firm’s note in renewal of a note 
on which the firm appeared as indorser. 

The burden of proving that the first 
note was not protested and hence that 
the firm was not liable thereon as indorser, 
is on the one claiming failure to protest. 

The receipt and acceptance of a renewal 
note and surrender of the former note, 
constitute a payment of the former. 


Error to the circuit court for Genessee 
county. E. L. Beach, Judge. 

Action by Citizen’s Commercial & Sav- 
ings Bank of Flint, against Fred A. Platt 
et al. Plaintiff had verdict. Defendant 
Michael E. Houran bringserror. Affirmed. 


defendants Houran and 
Whitehead were co-partners doing busi- 
ness in Flint under the firm name of 
Houran & Whitehead. The defendants, 


In 1895 the 


Platt and Gass, were co-partners doing 
business in the same city, under the firm 


name of F. A. Platt & Co. About the 
first of October, 1895, Houran & White- 
head sold goods to Platt & Co., for which 
they received in payment a demand note 
for $1570.00, executed by F. A Platt 
« Co., payable to Houran & Whitehead. 
Houran & Whitehead indorsed it and pre- 
sented it at the plaintiff bank which at 
their request discounted it for Houran & 
Whitehead, who received and used the 
entire amount paid. It was three times 
renewed, the last note being dated De- 


cember 8, 1899, and being the one now 
in suit. Houran alone defends. As each 
renewal note was presented at the bank it 
was accepted and the old note surrendered. 
At the giving of the last note Platt & 
Co. assigned some stock in a corporation 
as security, which proved to be worthless. 
The three renewal notes were given direct- 
ly to the bank as payee, and all bore the 
indorsement of Houran & Whitehead. 
Whitehead had attended to the financial 
transactions of his firm. All the indorse- 
ments were signed by him for the firm. 
Houran & Whitehead dealt with the plain- 
tiff all these years, and Whitehead attend- 
ed to all the business with the bank. A 
few small payments were made. 

Plaintiff made an effort to collect the 
first note from the makers. There is no 
evidence to show that the first note was 
protested. The only testimony upon the 
point is that of Houran that he knew of 
no protest being served. Under the un- 
disputed evidence in the case it would 
have been served upon Whitehead and 
not upon him. At the conclusion of the 
testimony the court directed a verdict for 
the plaintiff. 


Grant, J. The defense is that Houran 
& Whitehead were discharged on the first 
note, and that Whitehead had no author- 
ity to sign the firm name to the renewals, 
or to change the liability from indorser 
to that of maker. On the first note 
Houran & Whitehead were indorsers, ana 
not joint makers. On the last note they 
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were joint makers. Peninsular Savings 
Bank v. Hosie, 112 Mich. 351. Whether 
they were makers or indorsers of the two 
intermediate notes does not clearly ap- 
pear—neither is it material. 

The receipt and acceptance of each re- 
newal note and the surrender of the 
former note, constituted a payment of 
the former. Childs v. Pellett, 102 Mich. 
558, 567, where this question is discussed 
and authorities cited. 

Plaintiff made a prima facie case by 
proving the execution and indorsement 
of the note in suit. ‘The burden of proof 
lay with Houran & Whitehead toshow that 
the first note was not protested, and that 
they were discharged as indorsers thereof. 
Conley v. Winsor, 41 Mich. 253. They 
failed to show it. It must, therefore, be 
assumed that when the first renewal note 
was given they were still liable on the first 
note. It follows, that Mr. Whitehead was 
authorized to renew the note. If the bank 
had insisted that they should take the 
note up and give their own note instead, 
and Whitehead had so done, he would 
have been acting within his authority. 
Mr. Houran, his partner, cannot now de- 
fend upon the ground that the indorse- 
ment in law made them joint makers in- 
stead of simply indorsers. Houran & 
Whitehead were not accommodation in- 
dorsers. An accommodation indcrser is 
one who indorses a bill or note in order 


RIGHTS OF INDORSEE OF NOTE TAKEN AS COLLATERAL FOR 
EXISTING 
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to enable another to obtain credit or 
money on it. Platt & Co., the makers, 
did not ask Houran & Whitehead to in- 
dorse this paper for their accommodation, 
or in fact to indorse it at all. They gave 
it in payment of a debt, and Houran & 
Whitehead, fortheir own accommodation, 
asked plaintiff to discount it for their 
(Houran & Whitehead’s) sole benefit. 
The plaintiff was dealing with the author- 
ized manager of the firm. It might have 
insisted upon payment, and a payment 
by Whitehead for the firm would of course 
have bound the firm. Plaintiff might have 
refused to renew the note, but have of- 
fered to take the note of Houran & White- 
head alone. If they had insisted upon 
the latter, it would not have been the legal 
duty of the bank to see the other partner 
or partners and ascertain if they assented 
to giving the firm’s note in payment of 
the other. They were liable. It was 
due. They had received the considera- 
tion. The bank was dealing with the 
member of the firm who had attended to 
its financial transactions with it. It was, 
therefore, within the authority of Mr. 
Whitehead to make the indorsement he 
did, and thus bind the firm as joint makers. 


Judgment affirmed. Hooker, C. J. ab- 
sent, sick, took no part. The other justi- 
ces concurred. 


PRE. 
DEBT. 


Birket v. Edward, Supreme Court of Kansas, January 9, 1904. 


An indorsee of a negotiable note taken 
as collateral security for a pre-existing 
debt, there being no extension of time of 
payment or other new consideration, ex- 
cept such as may be deemed to arise from 
the acceptance of the paper, is a holder for 


value and in due course of business, and, 
in the absence of any circumstances charg- 
ing him with notice, is protected against 
a claim of payment made to the original 
payee. 





LEGAL DECISIONS. 


COLLECTION OF.DRAFT AND BILL OF LADING. 


Goods shipped to one place, and draft drawn on and bill of lading sent to another— 
Goods spoiled before documents returned and sent to proper place—Question 
whether bankers drawing draft and undertaking collection, negligent, and res- 
ponsible for delay, or whether they foilowed shipper’s instructions, one for jury. 


Stoner v. Zachary, et al., Supreme Court of Iowa, January 20, 1904. 


A carload of onions was sold and ship- 
ped by one Stoner, of Prairie City, Iowa, 
to Judy & Co. at Bloomington, Ill. The 
shipper received a bill of lading, payable 
to his own order, which he took to de- 
fendants, bankers at Prairie City, and, as 
he says, employed them to drawn on and 
forward draftand bill of lading to Judy & 
Co, at Bloomington, and send notice to 
Judy & Co. at Peoria; but, as the bankers 
say, they were instructed to draw on Judy 
& Co. at Peoria. When the onions reached 
Bloomington, they were in good condi- 
tion, but Judy & Co. could not get them 
from the railroad, without bill of lading, 
which had been sent with draft to Peoria. 
3efore the draft and bill of lading were 
received back from Peoria, and forward- 
ed to Bloomington, the onions had sprout- 
ed and spoiled. 

Stoner sued the bankers for negligence, 
and the court directed a verdict in their 
favor. This is held error, as the question 
should have been left to the jury, and if 
the facts were determined, according to 
Stoner’s version, the bankers would be 
liable. The court says the fact that the 

‘bill of lading was not indorsed by Stoner 
would not militate against their liability 
in such case, for Judy & Co. upon pay- 
ment of the draft, could have obtained 
the onions upon the bill of lading, al- 
though unindorsed, especially -as it con- 
tained the words ‘‘notify Judy & Co.;” 
furthermore, the fact that Stoner signed 
the erroneously drawn draft, drawn by 
the bankers, without reading it, not hav- 
ing his spectacles with him, was not such 
negligence on his part as would preclude 
arecovery in Case it was established that 
the bankers had been instructed to draw 
on Judy & Co. at Bloomington and had 
neglectfully drawn on, and sent the docu- 


ments to Peoria, thereby causing delay 
and the consequent loss. 


Appeal from District Court, Jasper 
County.; A. R. Dewey, Judge. 


Action at law for the recovery of dama- 
ges. Facts stated in the opinion. Judg- 
ment for the defendants upon a direct 
verdict, and plaintiff appeals. Reversed. 


Weaver, J. The plaintiff alleges that 
on October 5, 1899, at Prairie City, lowa, 
he sold a car load of onions to W. H. 
Judy & Co. for the agreed price of $350, 
and, in pursuance of such sale, made the 
shipment by railroad to his own order at 
Bloomington, IIl., receiving from the rail- 
road company a bill of lading accordingly; 
that upon the same day he took said ill 
of lading to the defendants, who were 
doing a banking business in Prairie City, 
and requested them, by their cashier, to 
make a draft on W. H. Judy & Co. for 
$350, and forward the same at once with 
the bill of lading for collection from said 
W. H. Judy & Co., at Bloomington. He 
alleges that in pursuance of such request 
the cashier, having prepared a draft which 
was signed by plaintiff, received the same 
with the bill of lading, and undertook to 
make the collection asdirected. He fur- 
ther alleges that defendants and their said 
cashier failed and neglected to forward 
said draft and bill of lading as agreed, and 
that by reason thereof W. H. Judy & Co. 
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could not and did not obtain possession 
of the shipment, thereby causing a delay 
in the delivery, during which the onions 
were spoiled and rendered valueless. The 
defendants deny the allegations of the 
petition, and allege that the delay, if any, 
in the presentation of the draft and bill 
of lading, was the fault of plaintiff. At 
the close of the evidence offered by both 
plaintiff and defendants, the court sus- 
tained a motion to direct a verdict in 
favor of the latter. 

Without going into an extended recital 
of the evidence, it may be said that the 
testimony of the plaintiff and his witnesses 
tends to show that he directed the de- 
fendants to send the draft and bill of 
lading for collection to Bloomington, and 
to notify W.H. Judy & Co. thereof at 
Peoria, Ill.; that the onions were in fact 
consigned to said plaintiff at Blooming- 
ton, where they arrived on October 7, 
1899; that soon after their arrival at said 
destination they were examined by a 
member of the firm of W. H. Judy & Co., 
and found to be in good condition and 
reasonably worth the purchase price; that, 
on applying at the First National Bank at 
Bloomington, he found the draft drawn 
by plaintiff through defendants upon his 
firm, but said draft was not accompanied 
by the bill of lading, and without it said 
purchasers could not obtain a delivery of 
the shipment by the carrier; and that, 
after waiting a day or two, W. H. Judy 
& Co., telegraphed plaintiff to wire the 
railroad company to turn over the onions 
to them and make draft there. On re- 
ceipt of this telegram, plaintiff's son, 
without authority, telegraphed to the 


agent of the railroad company at Bloom- - 


ington to turn the onions over to the 
purchasers on payment by them of $350, 
to which direction the agent telegraphed 
a reply that he was not allowed to make 
collection on goods shipped over their 
railroad, and could ‘‘only deliver on pre- 
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sentation of bill of lading.” Meanwhile 
the draft was returned. It appears that, 
as originally drawn, the draft was address- 
ed to W. H. Judy & Co., at Peoria, Ill, 
instead of Bloomington, and, on its re. 
turn to defendants, their cashier, having 
learned of the confusion which had arisen, 
erased the name ‘‘ Peoria,” and _ inserted 
thename “ Bloomington,” and forwarded 
it again on or about October 11, 1899, 
and, not being paid, it was finally returned 
some days later. It is further shown 
without dispute that, while thus kept in 
the railway car after theirarrival in Bloom. 
ington, the onions sprouted and became 
worthless. As bearing upon the question 
where the draft was ordered sent for col- 
lection, plaintiff swears that he told the 
defendants’ cashier to send it to Bloom. 
ington, and relied upon him to draw itas 
directed, as he himself did not have his 
spectacles, and could not see to read the 
instrument. It is conceded that the cash- 
ier did draw the paper, and plaintiff sign- 
ed it, after which the cashier took it for 
the purpose of sending it for collection. 
The cashier, on the other hand, states 
that the draft was directed precisely as 
the plaintiff ordered. 

1. Assuming the truth of plaintiff's 
testimony, and giving it the most favor- 
able interpretation of which it is fairly 
susceptible in his behalf, we think a ver- 
dict in his favor would have to be sus- 
tained; and, if this be true, it follows that 
the issue should have been submitted to 
the jury. Itis true that the testimony 
upon part of the defendants tends to es- 
tablish their claim that plaintiff did not 
direct the draft and bill of lading sent to 
Bloomington, but to Peoria; that said 
direction was obeyed; and that the mis- 
take leading to the delay was on part of 
plaintiff, in directing the course of the 
draft; but all this, at most, served only 
to raise an issue of fact, to be settled by 
the verdict of the jury. It is not urged 
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that if plaintiff had proved the alleged 
negligence on part of defendants, and 
consequent loss or injury to himself, he 
was not entitled to damages, and we are 
quite clear there was evidence from which 
such a finding might be sustained. 

2. It is said on part of appellees that 
the evidence does not show the bill of 
lading to have been indorsed by the plain- 
tiff, and that, without such indorsement, 
W.H. Judy & Co. could not have obtained 
possession of this shipment. From this 
premise it is argued that plaintiff has 
failed to show any injury by reason of the 
delay in presenting the draft and Dill of 
lading. We think this position is not 
sound. The entire transaction manifests 
the intention of the parties that upon 
payment of the draft, accompanied by 
the bill of lading, the title in the onions 
should pass to W. H. Judy & Co., and 
upon such payment being made, and the 
draft and bill delivered to said purchasers, 
their title and right to demand and re- 
ceive the shipment would be complete, 
even in the absence of plaintiff’s formal 
indorsement. Rochester Bank v. Jones, 
4 N. Y. 497; Emery v. Bank, 25 Ohio 


St. 360; Davenport Bank v. Homeyer, 45 


Mo. 145. This rule is especially appli- 
cable in the present case. The bill of 
lading was made to “ Consignee J. B. 
Stoner Nfy. [Notify] W. H. Judy & Co.”; 
thus, from its form, apprising the carrier 
that Judy & Co. had some interest in 
the shipment; and, as we have above 
suggested, on the appearance of these 
parties, with the bill and draft in their 
possession, affording evidence of their 
right, we may safely conclude that a de- 
livery to them would not have been re- 
fused. Moreover, plaintiff offered testi- 
mony to prove that the legend ‘‘ Nfy.” 
on the bill of lading, in the manner here 
employed, is understood and recognized 
among carriers, and by the carrier hav- 
ing possession of this shipment, as indi- 
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cating that the party thus to be notified 
is entitled to receive the property on pre- 
sentation of the bill of lading accompanied 
by the draft to which it is attached. 
This evidence was ruled out, and in this 
we think there was error. The abbrevia- 
tion is not in itself of such plain or un- 
equivocal signification as to exclude ex- 
planation by persons versed in the busi- 
ness in which it is used. And if this ab- 
breviation, or the full word ‘‘ notify,” 
has acquired a peculiar meaning among 
carriers, plaintiff was entitled to prove 
the meaning of the same. L. Cook Mfg. 
Co. v. Randall, 62 Iowa, 244; Coulter 
Mfg. Co. v. Ft. Dodge Co., 97 Iowa, 616; 
Wood v. Allen, 111 lowa, 97. 

3. The final proposition in the motion 
for directed verdict which is urged in 
argument before us is that the evidence 
conclusively shows the plaintiff to have 
contributed by his negligence to the in- 
jury of which hecomplains. This is based 
upon the proposition that as plaintiff says 
he signed the draft without reading it, and 
cannot state whether the name “Peoria” 
then appeared in it, he was therefore con- 
fessedly negligent. The rule upon which 
appellees rely is not broad enough to 
cover this case. In the first place, plain- 
tiff swears that, by reason of the want of 
spectacles, he could not read the instru- 
ment, but, assuming that it was written 
by the cashier as directed, he signed it. 
We cannot say, as a matter of law, this 
constitutes negligence. In this transac- 
tion with the bank and its cashier, he was 
not dealing with one who was hostile in 
interest. He applied to a bank presum- 
ably experienced in making collections of 
this kind; and, having given the data re- 
quired, and being himself unable to read, 
it is not for the court to say that he was 
negligent in relying upon the accuracy 
and skill of the cashier in a matter so 
peculiarly within the line of his business, 
or in signing the draft under such cir- 
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cumstances without procuring someone 
to read it for him. The cases cited by 
the appellees, of which McKinney v. Her- 
rick, 66 Iowa, 416, and® McCormack v. 
Molburg, 43 Iowa, 561, are types, are 
not applicable here. In each of those 
cases a party who had knowingly signed 
a contract without reading it or having 
it read to him, and without any fraudu- 
lent device practiced upon him to prevent 
his obtaining knowledge of its contents, 
was held not entitled to show that he did 
not know the stipulations of the agree- 
ment to which he had put his name. In 
the present case plaintiff was taking upon 
himself no contractual obligation, save 
the implied obligation to pay the defend- 
ants for their services in making the col- 
lection. He had orally employed them to 
make this collection, and trusted them to 
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prepare the instrument by which it was 
to be made; and it would be going very 
far, indeed, to say that, as a matter of 
law, he was. negligent in not fencing 
against a possible mistake on their part 
in preparing the draft for his signature, 
They were his agents, employed to per- 
form a service in which they, as bankers, 
were presumably skilled, and he, as a 
farmer, was presumably less familiar; and, 
to say the very least, if, under such cir- 
cumstances, he did not exact a reading 
of the draft before signing it, his negli- 
gence is not so glaring or patent as to 
justify the court in withdrawing the case 
from the jury. 

It follows from the foregoing observa- 
tion that the motion directing a verdict for 
defendants was improperly sustained, and 
a new trial will be ordered. Reversed. 


NON-NEGOTIABLE NOTE. 


A promissory note held to be non-negotiable because of an interest clause “ with in- 
terest at the rate of twelve per cent. from date if not paid at maturity. 


Randolph v. Hudson, Supreme Court of Oklahoma, June 6, 1903; rehearing denied, 
January 8, 1904. 


The following is a copy of the note in 
suit: 
$275. Enid, O. 7., May 15, 1804. 
Thirty days after date, 1 promise to pay 
to the order of J. H Thomas, two hun- | 
dred and seventy-five dollars ($275.00), 
| with interest at the rate of twelve per cent. 
Jrom date if not paid at maturity. Value 
N. Randolph. 








| received. 





The court holds the note is not a nego- 
tiable instrument, and is subject, in the 
hands of an indorsee before maturity, to 
the same defenses it would be in the 
hands of an original payee, under the code 
provision (§ 3284) “‘a negotiable instru- 
ment must be made payable in money 
only, and without any condition not cer- 
tain of fulfillment.” 


The court says: 

“ The note provides certainty as to the 
principal; but as to the question of in- 
terest, the amount of interest, if any, to 
be collected on the note, depends upon 
the payment or non-payment of the note 
at maturity. The note upon its face pro- 
vides that it shall only draw the rate of 
interest therein specified in case the same 
is not paid at maturity; thus, the reason- 
able inference would be from that lan- 
guage that if it was paid at maturity, it 
would be without interest; or in any event 
no greater rate of interest than the legal 
interest provided by law. It is certain 
that from the language used it was in- 
tended that the note should not draw 12 
per cent. if paid when due, because the 
12 per cent. mentioned in the note is only 
on condition that the said note is not 
paid at maturity.” 


Two justices dissent. 





LEGAL DECISIONS. 


AUTHORITY OF BANK CASHIER. 


Cashier paying individual debt to depositor by crediting amounts in pass-book— 
Depositor bound to know cashier’s want of authority, and where such amounts 
have been checked out, depositor must refund to bank. 


Hier v. Miller, Supreme Court of Kansas, January 9, 1904. 


1. The cashier of a bank organized 
under the laws of this state has no im- 
plied authority to pay his individual 
debts by entering the amount of them as 
a credit upon the passbook of his credi- 
tor, who keeps an account with the bank, 
and permitting the creditor to exhaust 
such account by checks which are paid, 
the bank having received nothing of value 
in the transaction. 

2. If the cashier of a bank, without ac- 
tual authority so to do, should undertake 
to pay his individual debts in the manner 
stated, the bank may recover of his credi- 
tor the amount of money it may put out 
upon checks drawn upon the faith of the 
unauthorized passbook entries. 

3. The fact that the cashier is person- 
ally interested in a transaction of the 
character described is sufficient to put 
his creditor upon inquiry as to the actual 
extent of the cashier’s power. 


(Syllabus by the Court. ) 


Error from District Court, Doniphan 
County; Wm. I. Stuart, Judge. 


Action by Jacob Miller against Martha 
A. Hier. Judgment for plaintiff. De- 
fendant brings error. Affirmed. 


Burcu, J. Briefly summarized, the es- 
sential facts of this controversy are as 
follows: The cashier of a bank organized 
under the laws of this state was allowed 
the sole charge and conduct of its affairs 
by its board of directors. He was indebt- 
ed individually to a depositor of the bank, 
and upon different occasions pretended 
to make payments upon such indebtedness 


by giving the depositor credit upon her 
passbook. Such credits were not shown 
upon any other memoranda of the bank’s 
business, and were not entered upon its 
books. The last transaction of this char- 
acter occurred upon November 30, 1900. 
A final settlement was then had between 
the depositor and the cashier, resulting in 
the surrender to him of his last unpaid 
note, and an entry upon her passbook as 
before. She then demanded her balance 
in the bank. The cashier balanced her 
passbook, she drew a check for the 
amount shown by the passbook to be due 
her, and he gave her therefor a cashier's 
draft upon a bank in St. Joseph, Mo., 
which was afterwards duly paid and re- 
turned. No officer of the bank had ac- 
tual knowledge of the true character of 
these transactions except the cashier. 
The depositor herself acted in good faith. 
On January 16, 1901, the death of the 
cashier occurred. The bank was then 
found to be insolvent, was immediately 
taken in charge by the bank commissioner, 
and in due time a receiver for it was ap- 
pointed. Because the books of the bank 
did not disclose the personal transactions 
of the cashier with the depositor, her ac- 
count appeared to be overdrawn when the 
receiver assumed control. The amount 
of the overdraft following the affair of 
November 30, 1900, was somewhat re- 
duced by deposits subsequently made 
by third parties to the depositor’s 
credit, and the receiver sued for the 
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balance appearing to be due when he 
took charge. From the facts found 
the district court concluded that the cash- 
ier had no authority to pay his individual 
debts to the depositor by giving her credit 
in the bank and permitting her to draw 
checks upon it without its having received 
anything of value therefor; that the en- 
tries of credit upon the depositor’s pass- 
book were acts beyond the scope of the 
cashier’s power; and that, because noth- 
ing appeared upon the books of the 
bank to give notice of the facts, the bank 
was not bound. Judgment was rendered 
for the receiver, and the depositor asks 
for a review of these conclusions of law. 
The defendant received no money in 
payment of her debtor’s notes, and made 
no deposit in the bank of anything derived 
from them. Her debtor made no de- 
posit for her, and procured no transfer of 
funds to her account as an equivalent. 
Therefore the books of the bank spoke 
true, and any obligation of the bank to 
pay the defendant’s checks arose from the 
entries upon her passbook made by the 
bank’s cashier. Those entries were made 
in payment of the cashier’s private debt, 
and, if of any effect at all, amounted to 
an appropriation of the money of the 
bank to the discharge of his personal ob- 
ligations. The cashier had a right to 
dispose of the funds of the bank for pur- 
poses contemplated by its charter. For 
this his office is a warrant of authority. 
But he could not absorb the funds of the 
bank in the satisfaction of his private 
debts without an express and especial au- 
thorization. The office of cashier does 
not import such power. Whether or not 
such authority actually did exist the de- 
fendant was bound to inquire. It has been 
well understood from of old than no man 
can serve two masters. He will hold 
either to one or tothe other. Fora like 
reason the cashier could not serve both 
himself and the bank in a single transac- 
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tion, and because he was attempting such 
a perilous thing the defendant was put 
upon guard as to the extent of his power. 
‘It is against the general law of reason 
that an agent should be entrusted with 
power to act for his principal and for him- 
self at the same time.” Bank of N. Y. 
N. B. Ass’n v. A. D. & T. Co., 143 N.Y. 
559, 564. ‘“ It is not pretended that Col- 
lins had any express authority to apply 
the funds of the bank to the payment of 
his own note. He had no implied au- 
thority todo so. There are no presump- 
tions in his favor of such a delegation of 
power. He who assumes to rely upon 
the authority of an agent to bind his 
principal to the discharge of the agent's 
own obligation must prove actual author- 
ity if contest arises. No principle of 
law of agency is better settled than that 
no person can act as the agent of another 
in making acontract for himself.” Chrys. 
tie v. Foster, 61 Fed. 551, 553. The case 
of Williams v. Dorrier, 135 Pa. 445, is di 
rectly in point. The syllabus reads: 
‘* The cashier of an unincorporated bank, 
himself a partner, being indebted indi- 
vidually on a note he had made to a de- 
positor, wrote to the latter that he had 
placed to his credit $1,000 as a payment 
on the note. A credit for this amount 
was placed to the depositor’s account 
upon the dooks of the bank. Afterward 
the cashier wrote to the depositor thathe 
had again placed $1,000 to his credit as 
a second payment, but no credit for this 
amount was placed to the account. The 
depositor checked out, from time to time, 
both amounts, when the receiver of the 
bank sued to recover the same from the 
depositor. (1) In such case the bank 
was estopped from setting up want of au- 
thority in the cashier, so far as related to 
the credit for the first $1,000, but was 
not estopped by the act of the cashier as 
to the second $1,000, though the cashier 
had placed them both upon the deposi- 
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ssbook; and the bank could re- 
cover (ue latter as an overdraft.” 

The entry of credits in the defendant’s 
passbook in payment of the cashier’s 
private debt is quite analogous in prin- 
ciple tothe payment of a bank officer's 
personal obligations by drafts drawn by 
him in favor of his creditor upon the 
funds of the bank. In such a case it is 
the duty of the recipient of the instru- 
ments to inquire of those who alone could 
confer it if the officer possessed the re- 
quisite power to execute them. “ Bro- 
kers who receive drafts drawn in their fa- 
vor by the president of a bank upon its 
in settlement of his transactions 
the board of trade are bound to 


tor’s | 


funds 
upon 


communicate that fact to the bank direc- 
tors, and inquire as to his authority to 
execute the paper.’ 


Lamson v. Beard, 
In the case just cited Judge 
Woods discusses the direction and scope 
of such an inquiry in the following man- 
ner: ** The inquiry, therefore, which these 
plaintiffs in error should have made, was 
whether Cassatt had authority to draw 
drafts of the bank upon funds of the bank 
in possession of its correspondents for 
use in his individual transactions. Such 
an inquiry involved no difficulty beyond 
communicating to the directors of the 
bank other than Cassatt the fact that such 
a draft or drafts had been tendered in dis- 
charge of liabilities incurred in dealings 
upon the Board of Trade in Chicago, and 
asking whether the execution of the paper 
had been authorized. There can be little 
doubt what would have been the result of 
such an inquiry, accompanied with a 
frank and full statement of the facts as 
they were known to the payees of any of 
the drafts in suit at the time of execution. 
It would not have needed a discovery of 
Cassatt’s fraudulent bookkeeping to en- 
able the directors to say whether the exe- 
cution of such paper had been thereto- 
fore authorized, or then had their approval. 
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As contended, it was clearly no duty of 
the plaintiffs in error to undertake an 
examination of the books, which, once 
they commenced inquiry into the manage- 
ment of the bank, they would have learned 
had been wholly in the keeping of Cassatt 
and of clerks who could not be expected 
to testify against him. Inquiry of Cas- 
Satt, too, itis to be presumed, would have 
been useless, and therefore, if made, 
would not have met the requirement of the 
law. The one thing necessary tobe known 
was whether Cassatt had authority to 
make the proposed use of the bank’s 
paper. The aut ority could have come 
only from the directors by direct resolu- 
tion or by acquiescence orimplied assent, 
and the plain, unmistakable course was 
to push the inquiry, wherever begun, to 
the source of authority.” 

The rule of law involved, that an agent 
may not represent himself and his prin- 
cipal in the same transaction, has been 
applied in many cases. “ Undoubtedly 
the general rule is that one who receives 
from an officer of a corporatioa the notes 
or securities of such corporation in pay- 
ment of or as security fora personal debt 
of such officer does so at his own peril. 
Prima facie the act is unlawful, and, un- 
less actually authorized, the purchaser 
will be deemed to have taken them with 
notice of the rights of the corporation.” 
Wilson v. M. E. R. Co., 120 N. Y. 145, 
150. ‘*Ordinarily, the cashier, being the 
ostensible executive officer of a bank, is 
presumed to have, in the absence of posi- 
tive restrictions,all the power necessary for 
such an officer in the transaction of the 
legitimate business of banking. Thus he 
is generally understood to have authority 
to indorse the commercial paper of his 
bank, and bind the bank by the indorse- 
ment. So, too, in the absence of restric- 
tions, if he has procured a bona fide re- 
discount of the paper of the bank, his 
acts willbe binding, because of his im- 
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plied power to transact such business; 
but certainly he is not presumed to have 
power, by reason of his official position, 
to bind his bank as an accommodation 
indorser of his own promissory note. 
Such atransaction would not be within 
the scope of his general powers, and one 
who accepts an indorsement of that char- 
acter, if a contest arises, must prove ac- 
tual authority before he can recover. 
There are no presumptions in favor of 
such a delegation of power.” West St, 
L. Sav. Bank v. Shawnee, etc., Bank, 
93 U. S. 557,559. ‘‘In the absence of 
special authority from the directors of a 
bank, the president cannot authorize the 
cashier to pay the checks of a person who 
holds a claim against the president, but 
has no deposit in the bank. The amount 
of the checks cashed can be recovered by 
the bank from the drawer of the checks 
in an action for money paid out.”” Dowd 
v. Stephenson (N. C.) 10 S. E. rior. 
‘‘One man ought not to be permitted to 
dispose of the property or to bind the 
rights of another unless the latter has 
authorized the act. In the case of a part- 
ner paying his own separate debt out of 
the partnership funds, it is manifest that 
it is a violation of his duty and of the 
right of his partners, unless they have 
assented to it. The act is an illegal con- 
version of the funds, and the separate 
creditor can have no better title to the 
funds than the partner himself had. Does 
it make any difference that the separate 
creditor had no knowledge at the time 
that there was a misappropriation of the 
partnership funds? We think not. If he 
had such knowledge, undoubtedly he 
would be guilty of gross fraud, not only 
in morals, but in law. That was expressly 
decided in Sheriff v. Wilks, 1 East, R. 
48, and, indeed, seems too plain upon 
principle to admit of any serious doubt. 
But we do not think that such knowledge 
is an essential ingredient in such a case, 
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The true question is whether the title to 
the property has passed from the partner- 
ship to the separate creditor. I it has 
not, then the partnership may reassert 
their claim to it in the hands of such 
creditor.” Rogers v. Batchelor, 12 Pet, 
221, 229. “A general authority to the 
president of a bank to certify checks drawn 
upon it does not extend to checks drawn 
by himself. The face of the check show. 
ing the president’s attempt to use his 
official character for his private benefit, 
every one to whom it comes is put upon 
inquiry; and when the certificate is false 
no one can recover against the bank asa 
bona fideholder.” Claflin v. Farmers’ & 
Citizens’ Bank, 25 N. Y. 293. 

In the case of Campbell v. Manufacturers 
National Bank, 67 N. J. Law, 301, the 
receiver of a bank brought an action to 
recover money obtained by the defendant 
upon a draft drawn upon the bank funds 
by its cashier in payment of his individual 
debt. In sustaining a recovery the court 
said: ‘‘ There is no reason, which is founé- 
ed on principle, that can be given for not 
applying the same rule of agency to a 
cashier as to other persons occupying 
fiduciary relations. No person can act 
as an agent in a transaction in which he 
has an interest, or to which he is a party, 
on the side opposite to his principal. 
This must be so where the person dealing 
with the agent has knowledge of the facts, 
A person cannot deal with a cashier of a 
bank as an individual in securing a draft, 
and claim, after the draft is delivered, it 
has become the transaction of the bank. 
To make the acts of the cashier valid, 
the transaction in which the draft is de- 
livered must be a bank transaction, made 
by the cashier, within his express or im- 
plied authority, in the conduct of the 
business of the bank. So long as a 
person deals with the cashier in a matter 
wherein, as between himself and the cash- 
ier, he is dealing with, or has a right to 
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believe he is dealing with, the bank, the 
transaction is obligatory upon the bank. 
The cashier is presumed to have all the 
authority he exercises in dealing with ex- 
ecutive functionslegally within the powers 
of the bank itself, or which are usually 
or customarily done, or held out to be 
done, by such an officer. But the test of 
the transaction is whether it is with the 
bank and its business, or with the cashier 
personally and in his business. Claflin 
y. Farmers’ Bank, 25 N. Y. 293; Moores 
y. Citizens’ National Bank, 111 U. S. 
156. As to the former, all presumptions 
are in favor of its regularity and binding 
force. In the latterno such presumption 
arises. In fact,upon proof that it was known 
totheclaimant to be an individual transac- 
tion, and not one for the bank, the bur- 
then iscast upon the claimant to establish 
by proof that the act of the cashier thus 
done for his own individual benefit was 
anthorized or ratified. These are funda- 
mental principles applicable to principal 
and agent in every transaction arising 
out of that relation.” 

In Williams v. Barnett, ro Kan. 455, it 
is said: ‘*True, each member of a part- 
nership has the jus disponendi in reference 
to all the partnership property; but that 
right is subordinate to the obligation to 
make all dispositions for the benefit of 
the partnership. He may not pledge the 
partnership credit, or use the partnership 
assets, for the satisfaction of his individ- 
ual indebtedness, without the consent 
of his partners. That is a use foreign to 
Neither 


the purposes of a partnership, 
can he in any way dispose of the property 
so as to deprive the partnership of. the 


benefit of it.’ By way of paraphrase it 
may be observed that the cashier of a 
bank may not pledge the credit of the 
corporation, or use the corporate assets, 
for the satisfaction of his individual in- 
debtedness, without the consent of the 


board of directors. That is a use foreign 
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to the charter purposes of the corpora- 
tion. And because such conduct falls 
outside the scope of a cashier’s lawful 
authority any one dealing with him pri- 
vately must do so at his peril. The case 
of Goshen Nat. Bk. v. State, 141 N. Y. 
379, cited by counsel for defendant, is 
not opposed to these views, for in that 
case the cashier “ had the right to draw 
a draft on the corresponding bank of the 
claimant for himself upon the same terms 


* that he had to draw a draft for a stranger.” 


See Campbell v. Manufacturers’ National 
Bank, supra, and Bank of N. Y. N. B. 
Ass'n v. A. D. & T. Co., supra. 

It is said that the act of the cashier 
in entering up deposits on the defendant’s 
passbook was an assurance from him that, 
if he was using the bank’s funds, he was 
acting within his authority. The reply 
is that, because he was paying his own 
debt his assurance was merely that of 
himself as an individual for his own ends, 
and not that of the bank through him, 
as its agent, for its benefit. 

It is said that when a bank places an 
officer at the window, where he transacts 
its business with the public, it in effect 
tells the world that he is trustworthy and 
reliable, and that he will act within the 
scope of his authority. It does nothing 
of the kind, Such a declaration would 
protect a recipient in the enjoyment of a 
Christmas gift of the entire body of cor- 
porate assets. By placing an officer at 
the window to do its business a bank 
publishes to the world that he is there to 
do its business, and not his business; that 
he has no power or authority to do any 
act outside the legitimate prosecution of 
the corporate enterprise; and that it will 
not be bound by any perversion of the cor- 
porate funds to his personal use. ‘‘ The 
cashier is the executive of the financial 
department of the bank, and whatever is 
to be done, either to. receive or pass away 
the funds of the bank for banking pur- 
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poses, is done by him or under his direc- 
tion. He therefore directsand represents 
the bank in the reception and emission 
of money for banking objects. United 
States v. Bank, zt How. 356; Merchants’ 
Bank v. State Bank, 10 Wall., 604; Com. 
Bank v. Norton, 1 Hill [N. Y.] 501. But 
neither the president nor the cashier can 
impose by his own action, on the bank, 
any liability not already imposed by law 
or usage.” Asher v. Sutton, 31 Kan. 286, 
2&9. 

In an effort to avoidthe effect of these 
conclusions and to establish ratification 
or estoppel on the part of the bank, the 
defendant strives to magnify the impor- 
tance of many minor details of her rela- 
tions with the bank and its cashier, in 
which the voluminous findings of fact 
abound. It may be doubted if the act of 


the cashier was capable of ratification by 
the board of directors, because it was not 
within the power of the board to grant 
him such authority in the first instance. 
‘“* May the officers of a corporation make 
a contract binding on the company by 


which its property is diverted from the 
use and benefit of the corporation and ap- 
plied to the payment of the individual 
debt ofits president? Itis a fundamental 
principle that the officers and directors 
of a corporation are trustees for its 
stockholders. Sargent v. K. M. R. Co., 
48 Kan. 672. This fiduciary relation for- 
bids the doing of any act by them by 
which the corporate assets are applied to 
any use except such as may serve the 
purpose of the corporation. It is as much 
beyond the power of the officers or direct- 
ors of a corporation to pledge its prop- 
erty to secure the personal debt of its 
president as itis to use it in pledge for the 
payment of the obligation of a total stran- 
ger.” Cattle Co. v. Loan Co., 65 Kan. 
359, 361. “A corporate officer who per- 
forms the duties of his position is not, in 
the absence of agreement with the cor- 
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poration, entitled to avy compensation 
therefor. Nor can the directors, after 
the services have been performed, pay for 
such services, unless per contract there- 
tofore made. The reason is that the 
board cannot give away the money of the 
stockholders. They can be liberal or 
charitable with their own private funds, 
but, as agents, cannot be liberal with 
money of their principals. A subsequent 
vote of the board to pay a director for 
his services, when there was no previous 
agreement, is not binding.’’ “If the di- 
rectors have no power to bind the corpora- 
tion by a direct vote granting pay for 
past services in any capacity to one of 
their number who agreed to serve without 
compensation, a fortiori, the corporation 
is not concluded by a presumed ratifica- 
tion through a supposed knowledge and 
acquiescence onthe part of such directors. 
What cannot be done directly, through 
lack of power, is never accomplished in- 
directly by silence, acquiesence, and rati- 
fication.” First National Bank v. Drake, 
29 Kan. 311, 317, 320. 

But conceding the transaction to be 
one which the board of directors could 
have authorized, a careful consideration 
of the findings of fact discloses ro sub- 
stantial ground for denying the right of 
the receiver to recover the money of 
the bank which the defendant obtained. 
To state fully the reasons for this con- 
clusion would require a discussion of the 
facts far beyond the proper limits ot 
a written opinion. It may be said in 
passing, however, that the defendant 
stands upon precarious ground in invok- 
ing the rule of equitable estoppel against 
the representative of the bank. When 
the cashier made an entry in the defend- 
ant’s passbook of the receipt of money 
by the bank, she knew the recital was 
false, for she had delivered to the bank 
nothing of value at all. She knew that 
something more must be done before she 
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could rightfully demand the payment of 


herchecks. She knew very well that the 


money was yet to be supplied, and that, 


unless funds actually were furnished, 
there was nothing which she could have 
any right to withdraw. No obligation 
rested upon the bank, or upon any of its 
officials as such, to deposit or to transfer 
funds to the credit of her account. She 
was required to do that herself, or to see 
that it was done. If she depended upon 
her debtor to act for her, it was incum- 
bent upon her to see that he did whatever 
was required. It did not devolve upon 
the bank to see that her debtor discharg- 
ed any duty to her, and when he failed 


THE GUARDIAN 
the Guardian Trust Co., 
since Frank W. Woolworth became its presi- 
dent has been highly satisfactory to the stock- 
holders as wellas to the directors of that insti- 
tution. 

Mr. Woolworth is to-day one of the most 
successful and progressive business men inthe 
city of New York. He is a firm believer in ap- 
plying business methods and commercial ex- 
perience to the management of a financial insti- 
tution, as both classes of business are made to 
conserve one another, and it has many times 
demonstrated that the most successful 
banker and financier has become so through 
the combination of the two elements. 

Mr. Woolworth can be termed in the 
strictest sense of the word a typical self-made 
American. His success in the mercantile busi- 
ness has acquainted him with nearly all classes 
of credits and his advice is often sought on that 
line. He is a director in the New York Na- 
tional Exchange Bank and several other import- 
ant corporations, 

In the management of the Guardian Trust 


The success of 


been 
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tosupply her account with necessary funds 
the bank was not bound to make good 
his default. She had no right to ask the 
bank to return to her money which she 
never deposited, and which it never in 
fact received from any source; and when 
it paid her checks without any money be- 
longing to her in its possession to meet 
them it was entitled to be reimbursed. 

Other propositions presented by coun- 
sel need not be discussed at length. None 
of them are sufficiently grave to require 
a reversal of the judgment of the district 
court. It is therefore affirmed. All the 
Justices concurring. 


TRUST COMPANY. 


Co. Mr. Woolworth has the assistance of Her- 
bert H. Swasey who is the active vice-president. 
Mr. Swasey’s long years of experience in the 
banking and trust company business makes him 
a valuable man to the Guardian Trust Co., and 
an able assistant to the president. 

Mr. Swasey began his banking career in the 
Fifth Avenue Bank, and served that institution 
ten years. He left then to accept the assistant ~ 
cashiership of the National Union Bank, which 
was absorbed by the National Bank of Com- 
merce. He was afterward a National Bank Ex- 
aminer in this district, and when the Fifth 
Avenue Trust Co. was organized he was made 
its secretary which position he held until the 
Guardian Trust Co. was organized when he be- 
came its secretary. In January of the present 
year he was made vice-president. George W. 
Fairchild and R. Ross Appleton are the other 
vice-presidents. Lathrop C. Haynes is the sec- 
retary and J. Frank Chandler, assistant secretary. 

The capital of the Guardian Trust Co. is 
$500,000 and the surplus $500,000, The deposits 
now aggregate about $2,000,000, 
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REAL ESTATE LOANS BY NATIONAL BANKS. 


WO bills, designed to confer the 
power upon national banks to make 
loans upon real estate security ac- 

cording to their respective provisions, 
have been introduced in Congress. One 
of these, known as the Nelson bill, pro- 
poses to confer this power not upon all, 
but only upon those national banks which 
are located in cities of 20,000 population 
or less, limiting the amount which may 
be loaned by any one bank in this way 
to one-third of its paid-in capital and sur- 
plus, and concerning the nature and value 
of the security, the bill proposes to per- 
mit loans “ upon occupied and improved 
farm lands not in excess of one-third of 
the cash value of such real estate.”’ 
When this bill came up for considera- 
tion, the comptroller of the currency was 
asked, and gave his opinion thereon to 
the secretary of the treasury, as follows: 
“T have discussed this bill somewhat with 
Senator Nelson, who introduced it, and agree 
with him that the efficiency and usefulness of 
National banks would be greatly increased if 
they were allowed to make a limited number of 
loans on farm lands. The point on which I found 
it most difficult to form an opinion is how these 
loans should be limitedein amount, and how the 
banks authorized to make them should be clas- 
sified so that loans of this character could be 
made without danger to the banks or their cus- 
tomers. I think the amount of real estate loans 
which any bank should be permitted to make 
should rather be a percentage of its total loans 
than of its capital and surplus, and would favor 
making this not over 14 per cent. of its total 
loans. In regard to the classification of banks, 
I do not think it would be fair, as the bill pro- 
vides, to set a population limit of 20,000 in- 
habitants. There is no more reason why a 
bank in a town of 18,090 inhabitants should be 
allowed to make these loans than one in a town 
of 21,000 inhabitants. If any class of banks 


make such loans, it would seem that aii should 
be allowed to do so whose deposits are not 
made up of the reserves of other banks and 
that it would be a better provision to allow all 
National banks, not in central reserve cities or 
reserve cities, to make this class of loans. The 
provisions of the bill limiting the class of real 
estate security, on which loans should be made, 
seem to me to be fair and safe, but I think the 
bill would be improved if it provided that in 
estimating the cash value of the real estate 
nothing should be added for buildings or similar 
improvements, or prospective value for other 
uses than farming. The greatest danger I see 
in a law of this kind is that it might be pervert- 
ed so as to allow National banks to make loans 
on city and suburban property or estate 
which has been boomed in value, and every 
possible restriction should be made against the 
use of this power in that way.” 

Another bill has been introduced by 
Mr. Lewis of Georgia which proposes to 
confer the power upon all national banks 
to make loans upon real estate security, 
to the amount of 25 per cent of their 
capital stock, and 50 per cent. of a fair 
assessed value of the real estate, exclus- 
sive of improvements. This bill differs 
from the Nelson bill in that the power is 
proposed to be conferred upon all the 
banks and not those only in cities of 
20,000 or less; also restricting the amount 
loaned to one-fourth of capital, as com- 
pared with the one-third of the Nelson 
bill, and to 50 per cent. of the value of 
the real estate,exclusive of improvements, 
as compared with a limit of the ‘amount 
of the loan to one-third of the value of 
the real estate, inclusive of improvements, 
provided by the Nelson bill. 

On March 2nd, the House Committee 
on Banking and Currency, by a unanimous 
vote of the committee, authorized a favor- 
able report upon the Lewis bill. 


real 
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SAVINGS BANK AND TRUST COMPANY SECTION. 


DEVOTED TO 


MATTERS OF ESPECIAL 


INTEREST TO SAVINGS BANKS AND TRUST COM- 


PANIES. 


NOTICE OF WITHDRAWALS OF 
INGS BANK DEPOSITS. 


SAV- 


Communication from William Hanhart, Secretary Savings 
Bank Section, American Bankers’ Association, illus- 
trating how the matter is regulated in a California Sav- 
ings bank—The terms on which deposits are received, 
the nature of investments, how earnings are divided, 
and how directors are chosen in this California institu- 
tion, as matter of comparison with eastern institutions. 


NEW YORK, March 16, 1904. 
Editor Banking Law Journal: 

DEAR S1R:—Referring again to the notices 
of withdrawals of Savings bank deposits, I have 
received from a San Francisco Savings bank a 
copy of their ‘Conditions of agreement with 
depositors,” in which the subject of such notices 
is mentioned, and, thinking that it may interest 
your readers, I hereby give an extract from their 
It should be 
stated that this Bank receives both ordinary 


rule touching on this matter. 


and term deposits, and that it isa stock concern, 
like all the California Savings Banks (save one): 

“Under usual financial conditions ordinary 
*“ deposits will be repaid at call, but the ditec- 
“tors may at any time demand written notices 
“ as follows: For $100 to $500, 3 days; $500 to 
“ $1,000, 10 days; $1,000 to $5,000, 30 days; 
“upwards of $5,000, 60 days. 

“For repayment of term deposits, written 
“ notices of not less than 6 months may be given 
“atanytime. MONEY NOT DRAWN PURSUANT 
‘ TO NOTICE to be considered as redeposited, the 
“depositor forfeiting dividend thereon for 30 
“ days—this penalty not to be enforced when 
“ notices are withdrawn at least 60 days before 
“maturity. Where the amount to credit of a 
‘term deposit account shall exceed $25,000, no 
“one notice shall call fora sum in excess of that 
‘amount, and no second or later. notice shall 
“mature within 30 days of the maturity of that 
“ next preceding. 

“Subject to consent of the directors, term 
“ deposits may be withdrawn or transferred to 
“ordinary with loss of dividend for not less 
“than 30 days on amounts drawn or transferred. 


“ The notices of both ordinary and term de- 
“ positors, who do not claim their funds within 
“ 3 days after maturity, MAY BE CANCELED.” 


It will be seen from these rules that the bank 
reverses itself the right to enforce a penalty, 
when money is not drawn according to notice 
given, and this is on the same line as the sug- 
gestion made in my last communication to you. 

Perhaps it will interest your Eastern readers 
to know the terms on which deposits are re- 
ceived by the Savings bank I refer to. The 
Guarantee Capital is $1,000,000, and the total 
deposits amount to $33,232,907.77; nine-tenths 
of the net profits go, half yearly, todividends on 
ordinary and term deposits, the proportion be- 
tween ordinary and term deposits being as five 
is to six; stockholders furnishing the Guarantee 
Capital, receive the remaining one-tenth of the 
net profits, less a portion which is added semi- 
yearly to the surplus fund (called Reserve and 
Contingent funds), this fund amounting now— 
January 1, 1904—-to the comfortable sum of 
$899,518.57. 

The last dividend declared was at the rate of 
3% per cent. per annum on term deposits, and 
3 per cent. on ordinary deposits; deposits of $1 
and upward are received, and interest is allowed 
for every day after the first 30 days have elapsed; 
dividends drawn within 30 days of declaration 
are considered as drawn on day declared; they 
are payable on demand, except that dividends 
on term deposits, if left beyond 6 months, can 
only be withdrawn after at least 6 months notice, 
like the term deposit itself. 

The investments of the bank are about as 
follows: 

37 % Loans on Bond and Mortgage. 

6 % Loans on Bonds and Stocks. 

50 % U.S. Bonds and Bonds and Stocks. 
3 % Real Estate. 

4 % Cash. 
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The earnings for the past 6 months have been : 
From Interest and Rents $806,928 . 97 
Less expenses 
Less taxes 


195,018.14 


Net profits for dividends $611,910.83 

The above statement may well be considered 
as a very favorable exhibit, indicating care and 
conservation. 

The capital receives but one-tenth of the net 
profits, thus placing the bank on very nearly a 
mutual plan; its directors are chosen annually 
from among its shareholders, which provision, in 
some respects, meets the adverse criticism, often 
heard here, to the existing board of Trustees of 
the Eastern Savings banks, a self perpetuating 
body of men having entire control and manage- 
ment, yet without any interest whatever (finan- 
cial) in the corporation. 

Yours very truly, 


WILLIAM HANHART. 


LEGISLATION RECOMMENDED IN NEW 
JERSEY. 


Transcript of that portion of report of David O. Watkins, 
commissioner of banking and insurance, New Jersey, 
embodying recommendations for legislation—Revision 
of savings bank statutes recommended—Additional 
provisions for receiverships of banks and trust com- 
panies, for making good impairment of capital, and 
requiring directors to subscribe to oath of office, asked 
—extension of act for punishment of crimes by bank 
officers, to trust companies, urged—Three, instead of 
two year statute of limitation of action for false entries 
in books desired. 


The present general savings bank law was 
enacted in 1876, twenty-eight years ago. Numer- 
ous amendatory and additional acts have been 
passed, and the need of a revision of this body 
of statutes has become urgent. A bill of this 
character was introduced at the last session of 
the legislature, but failed to be acted upon, and 
the enactment of such a measure at the present 
session is earnestly recommended. 

The court of chancery is given the power, by 
the general banking and trust companies’ acts 
of 1898, to appoint a receiver of any such institu- 
tion, upon application by the attorney general at 
the instance of the commissioner of banking and 
insurance, provided it is shown to be actually 
insolvent. An amendment to these provisions 
authorizing such an application in any case 
where it shall appear to the commissioner, as 
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the result of examination, that the inst 
violating the law or that its condition 
ods of business are such as to render 
tinuance of its operations hazardous to 
pesitors or the public, and expressly emp: 
the court to appoint a receiver in such 
regarded by this department as most 
and necessary for the more adequate p1 
of the creditors of the institutions, and is strongly 
recommended. In addition there should be a 
provision giving authority to the commissioner 
to call upon an institution to restore any im- 
pairment of itscapital stock within a specified 
time and making its failure to comply a ground 
for the appointment of a receiver; alsoa provis- 
ion requiring directors of banks and trust com- 
panies to subscribe an oath of office such as the 
federal statute prescribes in the cases of direc- 
tors of national banks. 

Section 171 of the act for the punishment of 
crimes (Revision of 1898), which covers the 
overdrawing of accounts, embezzlement of funds 
and the making of false entries in books by bank 
officials or employees, by its terms applies to 
officials and employees of “incorporated banks.” 
It is recommended that the section be amended 
to specifically include trust companies also. 

Under the existing statute of limitations, any 
action for the making of false entries in books, 
etc., must be brought within two years next after 
the offense shall have been committed. It fre- 
quently happens that such entries remain undis- 
covered for a long time, and the advisability of 
extending the time for the bringing of such ac- 
tions to three years is respectfully suggested. 
In a very recent case the disadvantages of the 
present limitation were strikingly shown. 
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NEW YORK SAVINGS BANKS AND 


TRUST COMPANIES. 


Condition reported by Superintendent Kilburn—Increase 
in savings bank deposits and number of accounts— 
How the trust companies withstood depreciation in 
stock and bond values—Heroic treatment in the matter 
of losses—Earnings and dividends of trust companies. 


State Superintendent of Banks Frederick D. 
Kilburn, in his report to the legislature on the 
condition of the savings banks of New York 
State says: 


A comparison of the deposits of the savings 
banks for January 1 last with those of the year 





SAVINGS BANK AND TRUST COMPANY SECTION. 


preceding shows a large growth during the 
year, but far short of that in 1902. The total 
amount deposited was larger by nearly $10,000,- 
ooo than ever before in the like period, but 
market, industrial and labor conditions during a 
part of the year made it the fact also that the 
withdrawals were the largestever known—the 
excess over 1902 having been more than $22,- 
000,000. But still the deposits exceeded the 
withdrawals by more than $17,000,000, which, 
with interest credits, carried the gain for the 
year in the amount due depositors to close upon 
$54,000,000, or to the total of $1,131,281,943.46. 
The total resources now aggregate $1,238,800,- 
468.61, or about $47,500,000 more than a year 
ago. The discrepancy in these two increases 
represents of course whatever losses the savings 
banks may have incurred, the depreciation in 
the market value of their bond holdings, and 
possible payments in a few instances of divi- 
dends in excess of net earnings 

The number of open accounts increased by 
almost exactly 90,000 during the year, or 10,000 
under the increase in 1902. Quite possibly the 
disturbed labor conditions in many of our cities 
may account for this falling off. 


The Superintendent in referring to condition 
of the trust companies, and the effect on them 
of the depreciation of stock and bond values, 
which has been so general and so severe, says: 


How well the companies have met such 
losses—charging the shrinkage to profit and 
loss, so that their statements should reflect their 
condition with substantial accuracy—is evi- 
denced by the fact that, estimating their invest- 
ments at prices current on January 1, their com- 
bined surplus and undivided profits were 
$1,500,000 larger than the figures at which 
they are catried on the books of the respective 
companies. That signifies heroic treatment as 
to the matter of losses, and will, I imagine, 
prove a surprise to the public. Nor can it fail 
to strengthen confidence, and it comprehends 
the assurance of a corresponding gain in the 
companies’ profit accounts when the security 
markets take a turn upward. , 

Last year the gross earnings of the trust 
companies decreased $4,199,075. while their ex- 
penses increased $2,219.555.06, reducing, in 
comparison with the previous year, the amount 
applicable to dividends or for addition to surplus 
account by $6,418,630.06. Besides, the dividends 
declared were $259,648 less than for the preced- 
ing year. But evenat this, the net earnings for 
1903 (though without allowance for losses or 
for depreciation in investments) were $17,383,- 
608.40, or $8,333.756.40 in excess of dividend 
distributions. Aside from the companies of com- 
paratively recent organization, all but two or 
three paid dividends for the year ranging from 
3 per cent. to 80 per cent. on their capital. 
This calculation does not take into considera- 
tion, however, the additional investment carried 
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as surplus, which, in nearly all companies formed 
latterly, has been equal to the capital, while in 
some of the older institutions the accumulation 
of earnings undivided is several times larger 
than their capital. 


TRUST COMPANIES IN MARYLAND. 


Proposed measure to provide a clear double liability for 
shareholders, the same asin national banks. 


Thomas A. Whelan, general counsel of the 
Fidelity and Deposit Co. of Maryland, has pre- 
pared a bill for enactment by the legislature to 
repeal sec. 85 L of Art. 23 of the Code of Public 
General Laws, title ‘‘ Corporations,” and to re- 
enact the same with amendments, as follows: 

85 L. The stockholders of every such cor- 
poration shall be held individually responsible, 
equally and ratably and not one for another, 
for all contracts, debts and engagements of every 
such corporation to the extent of the amount 
of their stock therein, at the par value thereof, 
in addition to the amount invested in such stock. 
Persons holding stock in their name as execu- 
tors, administrators, guardians or trustees shall 
not be personally subject to any liability as such 
stockholders, but the estates and funds in their 
hands shall be liable in like manner and to the 
same extent as the testator, intestate, ward or 
person interested in such trust funds would be 
if living and competent to act and hold the 
stock in his own name. And the liability of 
such stockholders shall be an asset of the cor- 
poration for the benefit ratably of all the deposi- 
tors and creditors of any such corporation and 
enforceable only by appropriate proceedings by 
a receiver, assignee or trustee of such corpora- 
tion acting under the orders of a court of com- 
petent jurisdiction; provided, that this act shall 
not affect the rights under the present law of 
any depositor or creditor of any such corporation 
at this time in the hands of a receiver, assignee 
or trustee, and provided further that nothing in 
this act shall be considered as a construction by 
the Legislature of the law hereby repealed. 

Speaking of the purpose of the amendment, 
Mr. Whelan says: 

“The purpose is to provide a clear and dis- 
tinct double liability for shareholders of trust 
companies following the National banking law, 
and also provide that the double liability shall 
be an asset in the hands of the receiver, trustee 
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or assignee of the corporation for the benefit 
ratably of all the depositors and creditors of the 
corporation, and can only be so collected and 
distributed. 

“In order to protect the interests of any 
creditors acquired by them under the present 
law, it has a saving clause providing that it 


ORGANIZATION OF 


Thirty-five national-banking associations, with 
authorized capita! of $1,365,000, were added to 
the system as the result of organizations effect- 
ed during the month of February. Twenty-four 
of the banks, with capital of $605,000, were as- 
sociations with individual capital of less than 
$50,000, and 11, with capital of $760,000, with 
individual capital of $50,000 or more. Of the 
banks organized during the month, 13 were of 
primary organization, 20 reorganizations of State 
or private banks, closed for the purpose, and 2 
conversions of State banks. 

Since the passage of the act of March 14, 
1900, there have been organized 1,888 banks, 
with authorized capital of $110,058,000, divided 
as follows: 1,235, with individual capital of less 
than $50,000, the aggregate being $32,173,000, 
and 653, with individual capital of $50,000 or 
more, the aggregate being $77,885,000. The 
number of banks of primary organization, with 
their capital, were 1,061 and $57,009,500, res- 
pectively; reorganizations, 615 and $38,915,000; 
conversions, 212 and $14,133,500. 

The Middle Western States lead both in num- 
ber of organizations and capital stock, namely, 
583 and $32,821,000. In the Southern States, 
461 banks were organized with capital of $24,- 
413,000; in the Eastern States, 335 with capital 
of $27,889,000; in the Western States, 404 with 
capital of $13,040,000. In the Pacific States and 
Territories, 81 banks with capital of $7,270,000 
were organized, and in the New England States, 
20 banks with capital of $4,000,000. One bank, 
with capital of $100,000, has been organized in 
Porto Rico and 2, with aggregate capital of $525,- 
ooo, in Hawaii. Pennsylvania leads the States 
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shal! not affect any rights already acquir« 
the existing law, and shall not bea const 
by the Legislature in any manner of the existing 
law, so that it cannot be claimed that the pas- 
sage of this law isa legislative construction of 
the present law; thus all rights, no matter what 
they are, already acquired, will be protected.” 
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NATIONAL BANKS. 


in both number and capital of banks organized, 
namely, 216 and $17,497,000, respectively, fol- 
lowed by Texas with 212 and capital of $9,148,- 
ooo. With the exception of Alaska, one or 
more banks have been organized since March 14, 
1900, in every State and Territory of the Union. 

The authorized capital stock of national 
banks has increased since March 14, 1900, in 
the sum of $152,442,720, and the number of as- 
sociations to the extent of 1,623. Bonds on de- 
posit to secure circulation have increased from 
$244,611,570 to $392,671,550, or $148,059,980; 
circulation secured by bonds from $216,374,795 
to $390,352,491, or $173,977,696. 

At the close of business on February 29, 
1904, outstanding circulation secured by bonds 
and by deposits of lawful money (the latter be- 
ing made on account of liquidating and _insol- 
vent national banks and associations reducing 
their circulation), was $430,324,310, an increase 
since 1900 of $175,921,580. During the past 
month there was a total increase in circulation 
of $3,466,683. The circulation outstanding, cov- 
ered by deposits of lawful money, is nearly 10 
per cent. of the total outstanding. 

Notwithstanding the increase in capital stock 
of national banks, organized during February, to 
the amount of $1,365,000, there was a net reduc- 
tion of $255,000, occasioned by voluntary liquida- 
tions and failures. 

The charter bonds—that is, those deposited 
prior to issue of certificates authorizing the be- 
ginning of business—transmitted to the Treas- 
urer by the 1,888 banks incorporated since 
March 14, 1900, amounted to $26,799,850, a trifle 
less than one-fourth of the authorized capital. 


A LINE OF APPRECIATION. 


I appreciate the real merit of your magazine or 
journal, and want to build an excellent library 
with same. It is not cnly instructive, but in- 


teresting and entertaining.—E. E. McFarland, 
with First National Bank, Orange, Texas. 
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THE WORLD’S FAIR, ST. LOUIS. 


Sythe time approaches for the opening of 
the Louisiana Purchase Exposition, the 
greatest of all World's Fairs, at St. 

Louis, which commemorates the centennial of 
one of the most important events in American 
history, the most strenuous efforts on the part 
of the management are being required in the 


the most beautiful exhibition, from a spectacular 
standpoint, ever before witnessed on earth. 

Its magnitude and scope denotes that its pro- 
jectors gave due consideration to the marvelous 
progress of science, architecture, electricity, 
mechanism, etc., since the World's Columbian 
Exposition at Chicago. This is best shown by 


CORNER OF LIBERAL ARTS BUILDING. 


placing of the exhibits in the buildings that are 
completed. Night and day large forces are 
at work bringing forth order out of chaos. 
Never before in the history of the world, was 
an Exposition projected on such a magnifi- 
cent Science, architecture and modern 
skill have vied with each other in 
designing and constructing what promises to be 


scale, 


mechanical 


comparison. The St. Louis Exposition occupies 
1240 acres. The World’s Columbian Exposition 
at Chicago embraced 633 acres. The last Paris 
Exposition of 1900, 336 acres; the Pan-American 
at Buffalo, 300 acres; the Centennial at Phila- 
delphia, 236 acres, and the Trans-Mississippi at 
Omaha, 150 acres. 

While there is a motive for immensity at 
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St. Louis, that is not the strongest claim to 
public interest. It is to be an exposition of 
processes rather than of products. The living. 
moving, operative exhibits take more floor 
space, more room out of doors than the still 
exposition. The greater buildings, the increased 
acreage, permit practical operation, which would 
be impossible with restricted area. The main 
exhibit palaces at St. Louis have under roof 128 
acres. Those at Chicago covered 82 acres; at 
Buffalo, 15 acres, and at Omaha, 9 acres. At 
all former Expositions, outdoor exhibits cut very 
little figure. At St. Louis there are 100 acres 
of these outside exhibits some of which rival 
in popular interest the indoor displays. 

The architecture of this Universal Exposition 
is Majestic in the great Ivory White Exhibit 
Palaces, historical in the foreign and state build- 
ings, all-world and unique in concession struc- 
tures. 

The Palaces are the varied production of the 
leading architects of the United States, designed 
in a chaste harmonious scheme by these archi- 
tects assembled as a commission. The style 
adopted by the commission is described as “a 
free treatment of the Renaissance.” 

The wonderful vistas of architecture, sculp- 
ture and landscape gardening, which contribute 
to the splendid ensemble, wil! surpass in effect 
that beautiful “‘ Court of Honor’’ at the World’s 
Columbian Exposition at Chicago. 

Then again, this Exposition will prove the 
greatest educator the world ever knew. It will 
present a new and important development of 
the Exposition idea, showing the evolution of 
the raw materials through all the processes of 
manufacture to the finished product. It will be 
an Exposition of life, color, motion and demon- 
stration. 

At no time in the history of the world have 
the great nations of the earth been so vitally 
concerned in the industrial and commercial de- 
velopment of their resources as now. For this 
reason, if for no other, it is considered of prim- 
ary importance that the Exposition contain an 
aggregation of educational methods and systems 
which repay careful examination and study 
from the standpoint of the material as well as 
the intellectual development of the nation. 

Visitors to the Exposition will be afforded 
every possible facility for the economy of time 
and saving of,strength. The lagoons, which 
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extend a mile or more around the 
and Education palaces, will be tray 
boats and an inter-mural railway rea: 
part of the grounds. Rolling chairs, with or 
without attendants, can be secured for trips 
through the buildings and elsewhere. Also 
every facility for reaching the World's Fair 
Grounds from any part of the city 
provided. 

A terminal railway station with 15 tracks has 
een installed opposite the Lindell entrance, 
which is the principal entrance, at the northeast 
corner. Nine street car lines have loops near 
the various entrances, and each of the eleven 
entrances are reached by electric or steam rail- 
ways, and in some instances both. The grounds 
are accessible from any part of the city and 
may be reached on payment of one fare. 

Twenty-seven railroads from all parts of the 
United States, including every seaport of this 
country, have terminals at St. Louis. They 
arrive and depart from the Union Station, which 
is the largest and finest railway station in the 
world, built at a cost of $6,500,000. It has thirty- 
two tracks under one vast vault roof. Trains 
as well as street cars run directly from this 
station to the World’s Fair Grounds 
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HOTEL ACCOMMODATIONS 


St. Louis will be amply able to accommodate 
all who desire to see the Exposition. A careful 
canvass has recently been made by the “ Free 
Information Service,” and it shows that St. 
Louis can accommodate a much larger attend- 
ance than visited the Columbian Exposition at 
Chicago. The “ Free Information Service” is 
maintained by the Exposition management, and 
the information gathered by this department is 
available at all times for the use of the visitors. 
A list of hotels, boarding houses and rooming 
houses is published in pamphlet form from time 
to time to be supplied to those who ask. 

The hotel proprietors have guaranteed the 
Exposition management, in writing, that they 
will not raise their rates during the World's 
Fair Season. 

In addition to the many hotels already estab- 
lished, theré are now under censtruction in St. 
Louis, permanent hotels, with a capacity of 
5,550 guests, and temporary hotels with a 
capacity of 36,000 guests. These hotels are 
situated in the down town district, in the 
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vicinity of the World’s Fair Grounds and one 
within the grounds. 

The city has 485 restaurants, twenty of these 
can take care of 33,000 persons. 

Another new development in the Exposition 
idea has been inaugurated by the management 
of the St. Louis Exposition. This is the estab- 
lishing of a hotel within the World’s Fair 
Grounds, To further this policy the Exposition 
management has entered into a contract for a 
hotel within the Exposition Grounds having a 
capacity for 6,000 persons. Its rates will be 
fixed by contract and bond. Those who patron- 
ize it will pay 50 cents each day for daily ad- 
mission to the grounds, but they will be within 
the enclosure day and night, thus enabling 
them to divide time between resting and sight- 
seeing. Rooms can be secured on terms which 
are absolutely fixed and controlled by the Ex- 
position management. 

It is understood that the down town hotels 
will be relieved from furnishing large suites to 
foreign representatives, through the rénting of 
private houses under the auspices of the 
management. This will place many first class 
accommodations at the disposal of the visitors. 

One of the most potent elements of the suc- 
cess of the St. Louis World’s Fair is the sub- 
stantial monetary institutions of the city. In 
no city in the United States could better bank- 
ing facilities be afforded to finance an under- 
taking like the Great Louisiana Purchase Ex- 
position. 

St. Louis is to-day one of the principal money 
centers of the country. It is one of the three 
central reserve cities, and large reserves are 


LAW JOURNAL. 


carried in the banks there by banks throughout 
the middle West, West and Southwest. 

The St. Louis Trust Companies are also an 
important factor in the financial circles of the 
country. 

A National Bank, approved by the Comptrol- 
ler of the Currency, thoroughly equipped in 
every detail, with a paid-up capital of $200,000, 
will be one of the features of the St, Louis 
World’s Fair. It will be located on the grounds 
in a convenient location. Its title will be the 
Bankers’ World’s Fair National Bank, and, as 
its name implies, it will be owned and con- 
trolled by some of the leading bankers of St. 
Louis. It was organized for the convenience 
and accommodation of visitors and those trans- 
acting business on the grounds. The bank will 
make no investments, and its deposits will be 
divided pro rata with the banks down town which 
are interested. 

Visitors can deposit their money in this insti- 
tution and be assured that it will be as safe as if 
it were in any of the large banks down town. 

A Safe Deposit Company will be operated in 
connection with the bank, but with an independ- 
ent capital of $100,000. Its boxes and vaults 
will be of the most improved designs, and will 
be fire and burglar proof. 

Among those who are interested in this 
unique undertaking are such men as W. H. 
Thompson, President of the National Bank 
of Commerce; Charles H. Huttig, President of 
the Third National Bank; Hamilton A. Forman, 
President of the Fourth National, and a num- 
ber of others. 


* PROMINENT FINANCIAL INSTITUTIONS OF ST. LOUIS. 


THE NATIONAL BANK OF COM 
MERCE. 


The National Bank of Commerce of St. Louis, 


is to-day, viewed from the standpoint of avail- 
able resources, one of the strongest banks in the 


world. Few banking institutions in this coun- 
try, with such vast funds on deposit, would be 
able to as quickly realize on as large a per cent. 
of their outstanding resources, as the Commerce. 

In the last official report to the Comptroller 
January 22,the deposits were $47,019,750, loans 
and discounts, $32,517,381, cash resources, $23,- 


863,950, surplus and profits, $8,380,803, capital 
$7,000,000, United States bonds at par, $8,714- 
400, other stocks and bonds $4,200,030, total 
resources, $70,295,762. It will be seen that the 
cash resources are over 50 per cent. of the de- 
posits, and that the surplus and profits are $1,- 
380,803, in excess of the capital. 

Less than a decade ago, not a bank in St. 
Louis had deposits equal to the capital and 
surplus of the Commerce of to-day. In the 
management of this bank the influence of per- 
sonality isconspicuously shown. W.H. Thomp- 
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son, the president and J.C. Van Blarcom, the 
first vice-president, under whose joint manage- 
ment the bank has achieved such marvelous 
success, have not only been successful in build- 
ing up one of the greatest financial institutions 
in the country, but they have also done much 
toward helping St. Louis to its present prosper- 
ous position. And in the meantime these gentle- 
men have surrounded themselves with a corps 
of lieutenants, mostly young men, who are 
trained and skilled in the banking business, and 
who in the future will be the worthy legatees of 
their able predecessors. 

B. F. Edwards, the second vice-president, 
came up in the Bank of Commerce. He has 
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the Continental. Although still a young man, 
Mr. Lewis was connected with the Continental 
for about sixteen years. He was assistant 
cashier from 1896 to the time it was consolida- 
ted with the Commerce. His recent promotion 
to the cashiership is well merited. The assist- 
ant cashiers are C. L. Merrill, W. B. Cowen, 
F. W. Wrieden, and G. N. Hitchcock. 

The board of directors is made up of some of 
the leading bankers and business men in St. Louis. 


THE THIRD NATIONAL BANK. 


The growth of the Third National Bank 
within the past few years has been, in some 
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PALACE OF VARIED INDUSTRIES. 


held nearly every position in the bank from 
clerk to the one he now occupies. His recent 
advancement to the office of vice-president was 
a just recognition of the services he has rendered 
the institution. F. E. Marshall and John Nick- 
erson are the other vice-presidents. Mr. Mar- 
shall was formerly cashier of the Continental 
National, which was absorbed by the Commerce 


In 1g02. Prior to that Mr. Marshall was a na- 


tional bank examiner and at one time vice-presi- 
dent of the National Bank of Commerce of Kan- 
sas City. Mr. Nickerson was formerly president 
of the St. Louis National, which was also ab- 
sorbed by the Commerce in 1898. J. A. Lewis, 
the cashier, was formerly assistant cashier of 


respects, the most remarkable of any bank west 
of the Mississippi River. This prosperous 
period began in 1896. At that time its deposits 
were about $2,000,000, surplus and profits $368,- 
ooo and the capital $1,000,000, In 1900 the 
deposits had reached the $10,000,000 mark. In 
1991 its rapid progress required an increase of 
capital which was placed at $2,000,000. At 
this time the deposits were $15,000,000 and the 
surplus and profits $1,068,293. November 17, 
1903 the deposits were $20,497,700, surplus and 
profits $1,635,390. And January 22, 1904 the 
deposits reached the colossal figure of $23,171,- 
121, and the surplus and profits $1,668,013. It 
is worthy of note, that between November 17, 





204 THE BANKING 
1903 and January 22, 1904 the deposits in- 
creased nearly $3,000,00c. Charles H. Huttig, 
has been the President since 1897, and G. W. 
Galbreath the Cashier since 1896. The bank’s 
remarkable progress dates from the latter year. 
These gentlemen have had the co-operation of 
one of the strongest boards of directors in St. 
Louis, together with the assistance of W. B. 
Wells, Vice President and J. R. Cooke, Assistant 
Cashier. Recently D’ A. P. Cooke and J. B. 
Arnold have been made Assistant Cashiers. 


AMERICAN EXCHANGE BANK. 


The American Exchange Bank is to-day one 
of the most solid banking institutions in the 
World's Fair City. It has had a steady sub- 
stantial growth for a number of years, and 
while its transactions may not be of such an ex- 
tensive nature, the character of its business 
makes it one of the strongest banks in the South- 
west. No bank in St. Louis is better equipped 
for the handling of business throughout this 
section. In the official report of January 22, 
the deposits were $6,429,002. Surplus and prof- 
its $664.834. The capital is $500,000. 

The officers are: Walker Hill,president; Ephron 
Catlin, vice-president; L. A. Battaile, cashier; 
Emison Chanslor, assistant cashier. 


MISSISSIPPI VALLEY TRUST CO. 


The Mississippi Valley Trust Co. is to-day 
one »f the most important as well as one of the 
most powerful financial institutions of the coun- 
try. While the date of its organization only 
goes back to 1899, its rise and progress to the 
proud position it occupies in the financial world 
is remarkable. The growth and strength of the 
institution can be attributed to the popularity 
and financial standing of its officers and direct- 
ors. The personnel of the official staff are men 
whose ability as financiers has been practically 
demonstrated, and the directory is composed of 
some of the most substantial business men, 
financiers and bankers in the Southwest. 

Great Britain's Royal Commission to the 
World’s Fair, of which the Prince of Wales is 
the presiding officer, has issued a book contain- 
ing a comprehensive history of the United King- 
dom’s participation in the Louisiana Purchase 
Exposition, together with a host of facts for the 
use of persons wishing to take part as exhibitors 
or spectators in the St. Louis World’s Fair. 
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A copy of the book has been rece; 
Mississippi Valley Trust Company, t! 
banker for the Royal Commission.” 

The Queen’s Jubilee presents, whic 
exhibited at the Fair, are now in the | 
the Mississippi Valley Trust Company 
deal of England's appropriation for 
will be handled by it. 

As aresult of the Mississippi Valley Trust 
Company being named as bankers for the Royal 
Commission, a statement of a St. Louis bank or 
trust company will, for the first time, be given 
official publication in England. The statement 
recently published by the trust company has 
been certified to by Jones, Caesar & Co., char- 
tered accountants, who are the representatives, 
in St. Louis, of Price, Waterhouse & Co., of 
London, and a copy of this statement was for- 
warded to the Royal Commission. 

The Royal Commission will circulate more than 
a million copies of its book in England and its 
Provinces. It is looked upon as the best evi- 
dence of the great interest which Great Britain 
is taking in the Louisiana Purchase Exposition. 


d by the 
‘resident 
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MERCANTILE TRUST COMPANY. 


Organized in November 1899, this huge cor- 
poration has had a remarkably successful career. 
It has a capital and surplus of $9,500,000, 
carries deposits, as per statement at the close 
of the year 1903, aggregating $11,775,516 and 
its total resources, at the same period, were 
$21,610,198. It conducts all branches of banking 
and trust company business, and has excellent 
facilities for making collections. 


BURROUGHS ADDING MACHINE. 


The Burroughs adding machine that is 
manufactured by the American Arithmometer 
Co. in the World’s Fair City, is to-day one of 
the most practical and useful labor saving de- 
vices ever invented. It has demonstrated its 
practicability through long years of use, and 
there are now in use over 15,000. 

Nearly all the large banking and financial in- 
stitutions in the country are now using a num- 
ber of the Burroughs’ machines, and they are all 
free to admit that it would be impossible to 
transact such large volumes of business without 
them. The machine has ten times the speed of 
the human mind and is absolutely accurate. 
These machines are sent on thirty days trial. 





A NEW IDEA IN DEPOSIT. TICKETs. 


A NEW IDEA IN DEPOSIT TICKETS. 


Concerning the accompanying form of ticket, our customers, as per sample herewith, and block 
Herbert \. Rhoades, Cashier of the Peoples Na- them in lots of 100. This seems to please our 
tional Bank, of Boston, writes : customers, besides making it easier for our book- 

“ The y new thing about the deposit tickets keepers, and also saving deposit tickets.” The 

s the fact that we print the names of | name of the depositor is printed in red ink. 


DEPOSITED BY 


FORD. B. STRONG 





ThePeoples National Bank 


OF ROXBURY, 
Corner Washington and Dudley Sts. 


BOSTON, MASS 


Please state name of Bank on which Checks are drawn, and place 
band around bills. Endorse all checks. 


PLEASE LIST EACH CHECK SEPARATELY. 


DOLLARS. CENTS. 
Bills 


Gold _ : 
Silver... 


é hecks. ae 
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THE CITIZENS:CENTRAL NATIONAL BANK. 


HE consolidation of the National Citizens 
Bank with the Central National, under 
the title of the Citizens Central National, 

combines the two leading banks in the whole- 
sale drygoods district into one, and gives that 
locality a bank with sufficient capital and re- 


EDWIN 8. SCHENCK, President. 


sources to afford the needed facilities in that 
large and growing business district. 

The Citizens Central National opened its doors 
under the new title, March 14, in the banking 
rooms heretofore occupied by the Central Na- 
tional, at 320 Broadway, corner Worth Street, 
which is in the heart of the textile trade. It has 
a capital of $2,500,000, which places it among 
the larger banks of New York. 

It is safe to say that few banks in the city of 
New York have a stronger or more -representa- 
tive board of directors than the Citizens Cen- 
tral. Among the representative bankers and 
financiers on the board are: James Stillman, 
president National City Bank; Wm. Halls, Jr., 
vice-president Hanover National Bank; John A. 
McCall, president, and Henry Tuck, vice-presi- 


dent, New York Life Insurance Company; Henry 
B. Stokes, president Manhattan Life Insurance 
Company; John P. Munn, president United 
States Life Insurance Company; E. Naumburg, 
of E. Naumburg & Co., bankers. \mong the 
mercantile members are such leading men in 
the textile trade as Ewald Fleitmann, of Fleit- 
mann, & Co.; Lewis F. Dommerich, of Oelber- 
mann, Dommerich & Co; Woodbury Langdon, 
of Joy, Langdon & Co.; Francis M. Bacon, Jr., 
of Bacon & Co.; Augustus F. Libby, of H. J. 
Libby & Co.; R. L. Cutter, of Smith. Hogg & 
Co.; Robert B. Hirsch, of Wm. Oppenhym & 
Sons; Jacques Huber, of Schwarzenbach, Huber 
& Co.; Arthur L. Lesher, of Lesher, Whitman 
& Co.; and Henry Sampson, of Alden Sampson 
& Sons. 


Other business interests are repre- 


HENRY DIMSE, Cashier. 
sented by Edwin Hawley, Daniel A. Davis, 
Pearson Halstead, Edwin Langdon, Emil Seyd, 
Jr., Frederick Southack, Edward A. Walton, 
Wm. A. Wheelock, and Edwin S. Schenck, 
who is the president of the bank. 

The official staff is composed of the former 
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officers of the National Citizens entirely; all of 
whom, with one exception, the vice-president, 
are young men who began at the bottom of the 
ladder in different banking institutions in New 
York and earned their promotions by dem- 
onstrated ability. 

Edwin S. Schenck, the president, is to-day 
the youngest bank president in Greater New 


NELSON A. REYNOLDS, First Assistant Cashier. 


York. His ability as a banker first attracted 
the attention of the management of the National 
Citizens Bank in 1901, at which time he was 
the president of the Hamilton Bank in Harlem, 
and he was offered the vice-presidency of the 
National Citizens. In Ig02 he was made presi- 
dent. The best evidence of his ability is the 
fact that he has been retained as president of the 
enlarged institution. 

Ewald Fleitmann, the vice-president, was 
president of the National Citizens prior to Mr. 
His busi- 
ness interests became so extensive that he re- 


Schenck’s election to that position. 


signed that position and was elected vice-presi- 


dent. He is the senior member of the firn: of 


Fleitmann & Co. 

Henry Dimse, the cashier, has reached the 
position he occupies through his own personal 
efforts and ability. Beginning as a clerk in the 
Sixth National in 1885, he became assistant 
cashier of the Twelfth Ward Bank in 1895, 
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and rose to the position of cashier and vice- 
president. In 1901 he was tendered the posi- 
tion of cashier of the National Citizens, which 
he accepted. Mr. Dimse has become well- 
known in the banking world as the author of a 
number of practical banking forms, and for the 
interest he has taken in the work of the Ameri- 
can Institute of Bank Clerks. 

Nelson A. Reynolds the first assistant cashier, 
began his banking career in the Hanover Na- 
tional as messenger. He reached the position 
of chief clerk, and in 1go1 he accepted the cash- 
iership of the Ninth National, which position he 
held until that institution was absorbed by the 
National Citizens, when he became the first 
assistant cashier. Mr. Reynold’s practical ex- 
perience in a larger banking institution makes 
him a valuable man in the enlarged bank. 

Albion K. Chapman, the second assistant 
cashier, began his banking business in the Ninth 
National, and became assistant cashier at the 


ALBION K. CHAPMAN, Second Assistant Cashier. 


time of the consolidation of that bank with the 
National Citizens, which position he has filled 
with much credit to himself. 

The statements of the combined institutions, 
according to the official report to the Comptrol- 
ler January 22, show the deposits to be $24,- 
842,175; surplus and profits, $1,241,164; capital, 
$2,500,000; total resources, $30,284,641. 
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VERIFICATION OF INDIVIDUAL DEPOSIT ACCOUNTS. 


N the ‘‘Journal” for February we 
published an article written by Hon. 
S. T. Johnson, Superintendent of 
Banks of the State of Minnesota, which 
described the method of verifying the 
individual ledgers of banks upon offi- 
cial examinations, adopted and prac- 
tised by the Minnesota Banking De- 
partment. Mr. Johnson suggested that 
the ‘‘ Banking Law Journal” should re- 
qu2st a discussion on the subject from 
the various examiners and departments 
as, in his opinion, the matter of verifi- 
cation of the individual deposit liability 
is the hardest feature of the entire 
work of the examiner. 


In response to the request for discus- 
sion the ‘* Journal” has received, up to 
this date, three communications, one 
from a national bank examiner in New 
Jersey giving his views upon the sub- 
ject, and two others from the officers of 
national banks in Tarrytown, N. Y., 
and Ogden, Utah, describing methods 
of verification of the individual deposit 
liability, practised in their respective 
institutions. These communications 
are published below and the ‘‘ Journal” 
will be glad to hear further, and pub- 
lish communications, from interested 
parties. 


VIEWS OF A NATIONAL BANK EXAMINER. 


CRANFORD, N. J., March 6, 1904. 
Editor Banking Law Journal; 

DEAR SIR :—In the “ Journal” for February 
you publish, with request foran opinion as to the 
value of, the plan for verifying the balances of 
individual deposits of banks, as followed by Mr. 
S. T. Johnson and his assistants in the exam- 
ination of state banks in the state of Minnesota. 

If this plan can be used without exciting the 
suspicion of the depositors of a bank, and as a 
result, creating more or less of a run on a bank, 
it is a good thing, provided, however, the Ex- 
aminer has the time to do that amount of work 
and is compensated for doing it. It should be 
borne in mind that an examination of the bank’s 
affairs does not necessarily mean an audit of its 
books. Some poorly informed people have the 
false idea that National Bank Examiners make 
audits of the bank’s books, when they only make 

g2n examination of the books and report in de- 
tail as to the correctness of the balances as 
stated in the general ledger, the extent of loans, 
value of collaterals, responsibility of borrowers, 


truthfulness of statements made by the officers, 
and violations of the National Bank Act,together 
with many other items required by the, Comp- 
troller of the Currency. 

Under the present modus operandi the Na- 
tional Bank Examiners could not afford to take 
the time to do the vast amount of work which 
Mr. Johnson’s plan requires. 

Furthermore, I think it is the duty of the direc- 
tors of the bank to see that balances of individ- 
uals are verified at least once each year, and | 
would favor a law compelling them to do the 
work or have it done by a competent person. 
There is entirely too much laxity on the part of 
directors of banks in their department of work 
and responsibility. 

I could suggest another plan that could be 
adopted by every bank that would effectually 
meet this want, but as it does not properly come 
as an answer to your request for an opinion of Mr. 
Johnson’s plan, I will leave it for a future time. 

Very truly yours, 
W. H. BRYAN, National Bank Examiner. 


PROCESS PRACTICED BY A NATIONAL BANK IN TARRYTOWN, N. Y. 


THE TARRYTOWN NATIONAL ee 
TARRYTOWN, N. Y., March 3, 1904. 


Editor Banking Law Journal : 
DEAR SIR:—I have read with interest the 


article in your February “ Journal ” in regard to 
the system of verifying individual accounts as 
practiced in the state of Minnesota. Herewith 
find a clipping from a local paper describing 





VERIFICATION OF INDIVIDUAL DEPOSIT ACCOUNTS. 


the process by which we get this proof. This 
article deals somewhat with the work prelimi- 
nary to the operation and to that extent is with- 
out particular interest. We are now in a posi- 
tion to verify these accounts at any time. On 


Name 


Book balanced es 


sé 





“ 


“ce 





“ec 





THE TARRYTOWN 


filed with the accounts. This slip, in connection 
with the deposit tickets and checks of an ac- 
count, furnish a complete statement of an ac- 
count at any time, and it can be made up en- 
tirely apart from the ledgers. 
Yours very truly, 
Rost A. PATTESON, President. 


{From the Mount Pleasant (North Tarrytown) “ News,” 
January 2, 1903.] 


OVER ONE THOUSAND ACCOUNTS; 
ONLY THREE ERRORS, 


AND A DIFFERENCE OF 2I1 CENTS. 
Nationa. BANK BaLances Accounts—A GREAT REcORD. 


One of the interesting and perplexing ques- 
tions in banking,and one that has caused a 
great deal of discussion among those whose 
business it is to examine banks, is the determin- 
ing of the deposit liabilities. It is a simple 
proposition to determine by correspondence the 
amount owed by one bank to another; it is of 
course a patent fact as to the amount owed to 
the stockholders of capital subscribed, but by 
far the largest item of liability, that of deposits, 
has been almost impossible to verify. The in- 
dividual ledgers of a bank are balanced daily, 
but this is simply a proof as to totals, it does 
not necessarily prove the accuracy of each in- 
dividual account. The point sought after, is to 
get a proof of an account from data separate 
and distinct from the ledgers. Only one way 
has been suggested to accomplish this object, 
to wit, that all pass-books be called in and bal- 
anced at one time. To attempt this would in- 
volve a large amount of work and necessarily 
would arouse suspicion among depositors, For 
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the first of January this year we again proved 
the accounts, and again discovered but two or 
three errors on the books. It involves a lot of 
hard work, but the satisfaction well repays the 
work. I also enclose a slip such as we keep 


Balance, $ — 


“ec 





this reason no bank cares to try the experiment. 

This matter has occupied the thought and at- 
tention of President Patteson of our National 
Bank and early in November he began to arrange 
a plan to accomplish the purpose of verifying 
the individual deposits of the bank in such a 
way that these liabilities should be determined 
definitely and at the same time be a proof as to 
the accuracy of the bookkeeping and the cor- 
rectness of the balance as shown in each ac- 
count. First ofall, every account was examined 
and traced back to the last time the bank-book 
was balanced, or if the account was new, to its 
opening,—this done, a memorandum was made 
and filed with each account. The next step was 
to call in and balance as many pass-books as 
possible. During the month of December this 
work has gone on and nearly 600 books were 
balanced and the vouchers returned to the de- 
positors. On New Years’s day the whole force 
of the bank, under the direction of Mr. Patteson 
began the work of proving each account from 
the time of its last balance up to the close of 
business Wednesday evening. This was done 
by adding the deposit tickets, taking the amounts 
from the tickets themselves, to the last balance, 
and deducting the amount of the checks drawn, 
and then comparing the balance thus obtained 
with the individual ledgers. Some idea of the 
amount of work involved can be had when it 
is known that there were nearly one thousand 
active accounts to be proved. This work was, 
however, successfully accomplished and it is an 
interesting fact that but three errors aggregating 
21 cents, were discovered. With the opening 
of business on January 2, 1903, the Tarrytown 
National Bank could point to its ledgers with 
the feeling of certainty that they represented the 
exact amount owed its depositors and that 
every individual balance was a correct state- 
ment of that particular account. The labor and 
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time necessary to accomplish this work were 
considerable, but the satisfaction with the re- 
sult, more than repays all that it has cost. 

This work would be comparatively easy in a 
new bank, but when it is realized that on the 
twenty-third of December, 1902, the Tarrytown 
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National Bank completed twenty-one years of 
its corporate life, and the further fact that there 
are many accounts open that go back to the 
*90s and ’8os, it can readily been seen that the 
work involved many difficulties. 


THE METHOD OF VERIFICATION EMPLOYED BY A NATIONAL BANK IN 
OGDEN, UTAH. 


THE UTAH NATIONAL BANK ) 
OF OGDEN, UTAH. 
OGDEN, UTAH, March 11, 1904. 


Editor Banking Law Journal: 

DEAR SIR:—I note with interest the article 
by Mr. S. T. Johnson, Superintendent ot the 
Minnesota Banking Department, on the verifica- 


Che Utab National Bank, 


OF OGDEN, UTAH. 


tion of deposits, apdearing in your February issue. 

The method which he describes is in effect 
practically the same as one we have employed 
with marked success for some years. Ours, 
however, appears to possess some advantages, 
and I enclose you specimen cupy of the blank 
which we use for the purpose. 


You will confer a favor by exam- 
ining and reporting upon your 
account immediately. Please 
sign and return this blank. 


Your statement of account rendered to 


inclusive, showing balance of $ 


+ due the undersigned, 


has been received, examined and found to be correct. 


Exceptions, if any, are noted on the back hereof. 


An officer of the Bank sees to it personally 
that one of these blanks is sent out with every 
pass book and with every country statement on 
the first of each month, and upon their return 
verifies them with the individual ledgers, mark- 
ing on the latter the date to which the account 
is acknowledged. 

Our experience is that a large majority of cus- 
tomers can be educated to return these blanks 
regularly and from those more negligent they 
can readily be obtained by meanis of a personal 
letter, enclosing another blank properly filled 
out, and requesting that it be signed and re- 
turned. The latter method is employed when- 
ever it appears that an account has not been 
acknowledged for a reasonable length of time. 

For the satisfaction of the bank, at least, this 
is better than Mr. Johnson’s method, for the 
reason that all the accounts are checked up in- 
stead of a selected few, and much more frequent- 
ly than on the occasion of the examiner’s visits. 
It also saves any extra expense for postage. 


These acknowledgments can be filed away 
alphabetically and submitted for the inspection 
of the examiner at his pleasure. 

It may possibly be suggested that forged az- 
knowledgments could be shown, but these could 
be verified as readily as any other papers or secu- 
rities, 

The very fact that all employees are aware 
that these blanks are constantly used is in itself 
most excellent protection against the evils com- 
plained of in Mr. Johnson's article. 

We make these blanks about the size and 
form of an ordinary customer's check, in prefer- 
ence to the form ofa letter that would be folded, 
and use some unusual or startling color of paper, 
which is conspicuous and readily noticed when 
the customer examines his account. 

We will take pleasure in mailing specimen 
blanks upon application from any of your read- 
ers who may be interested. 

Yours truly, 
R. E. Hoaa, Cashier. 


me ff wehOorlC OO UlUCUrMrlhUlUC M/s 
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INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 


charge. 
is made to the contrary. 


The names and places of those submitting inquiries are published, unless special request 


For unpublished replies, of a private nature, a reasonable charge is made. 


Indorsement of Cashier’s Check. 


Bank not bound to know payee’s indorsement of its cashier's check, as it is to know signatures of ite depositors 
upon checks drawn on the bank. 


NEW YORK, March 1, 1904. 
Lditor Banking Law Journal : 

DEAR S1IR:—Is a bank which issues its 
cashier's check to order of a payee, bound to 
know the genuineness of the payee’s indorse- 
ment, the same as it is bound to know the signa- 
tures of its depositors to ordinary checks, so that 
its payment of a cashier’s check upon a forgery 
of the payee’s indorsement would be at its own 
peril? Has any decision ever been rendered 
holding the bank not responsible in such cases, 
which might be referred to as a precedent ? 

ASSISTANT CASHIER. 


Answer.— A bank is not bound to know 
the genuineness of the payee’s indorse- 
ment upon its cashier’s check, the same 
as itis bound to know the genuineness of 
its depositor’s signature to his check, or of 
the payee’s indorsement upon a certificate 
of deposit. The reason underlying the 
obligation of the bank to know the signa- 
tures in the last stated cases—that the 
parties are depositors with it whose signa- 
tures the bank is presumed to know—is 
wanting in the case of the payee’s indorse- 
ment upon a cashier’s check, as the payee 


is not a depositor and the bank is not pre- 
sumed to know his signature, any more 
than the maker of a note is bound to know 
the genuineness of the payee’s signature 
If the maker of a note pays it to a holder, 
and afterwards discovers the payee’s in- 
dorsement has been forged, he has a right 
of recovery of the money paid, and the 
same right would exist where a bank pays 
its cashier’s check to a holder upon a 
forgery of the payee’s indorsement. In 
both cases, of course, the maker and 
drawer would be liable to the true payee, 
but would have recourse for the money 
paid upon the general principle that 
money paid under mutual mistake of fact 
may be recovered back. 

We are not aware that the point, upon 
a cashier’s check, has ever been made the 
subject of judicial decision, but the law, 
upon principle, seems to be clear as stated. 
We have discussed this question before, 
reaching the same conclusion. See 14 


B. L. J. 3433 519. 


Days as Parts of a Month in the Caiculation of Interest. 


NEW YORK, March 2, 1904. 
Editor Banking Law Journal : 
DEAR SIR :—Your interesting article on “Half 
Months’ suggests that another topic of impor- 


tance would be the question of the meaning of 
the word “day” as a fractional part of a month. 
The overwhelming majority of business people 
consider any number of days less thana month 
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as 30ths of a month; but I find that in the Re- 

vision of 1892,in the Statutory Construction 

Law, aclause which distinctly prescribed that rule 
was totally omitted, so that I am inclined to 

think that the odd days must be computed as 

365ths of a year, if insisted upon by the other 

side. I am informed that the United States 

Treasury considers the odd days as 3oths, 31sts, 

28ths or 29ths, which is still more confusing. 


Yours very truly, 
PRESIDENT. 


Answer.—In 1830 the legislature of New 
York legalized, by the following statute, 
the method of calculating interest on the 
basis that 360 days is a year, 30 days a 
month, and any number of days less than 
3°, sO many 3oths of a month, which 
method had before been held usurious: 


“For the purpose of calculating interest, 
a month shall be considered the twelfth 
part of a year, and as consisting of 30 
days; and interest for any number of 
days, less than a month, shall be estimat- 
ed by the proportion which such number 
of days shall bear to 30.” 


This statute was repealed in 1892 (See 
an article elsewhere in this number giv- 
ing the judicial history leading up to the 
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enactment of the statute and pointing 
out that, since its repeal, there is now no 
statutory authorization to calculate in- 
terest on the principle therein provided), 

It would seem, therefore, that in the 
absence of a statute providing for a more 
convenient mode of calculation, interest 
for any number of days less than 30 must 
be calculated as so many 365ths of a year. 
There is no present statutory authority 
in New York for calculating interest on 
a certain number of days as so many 28ths 
2gths, 30ths or 31sts of a month, and in- 
terest calculated and taken by such a 
method would probably be held usurious 
when figured as so many 28ths, 2g9ths or 
30ths of a month, or of one-twelfth of a year, 
asin all cases except the 31Sts, such calcu- 
lation would yield an amount of interest 
more than so many 365ths—that is, of 
course, where the highest rate of interest 
allowed by law is contracted for. It 
would seem this subject should be better 
regulated than has now been accomplished 
under the existing Revision. 


Bank Collection. 


Effect of postal card advice that receiving bank acts only as agent, etc. 


THE MERCHANTS & PLANTERS ) 
NATIONAL BANK, > 
SHERMAN, TEXAS, March 1, 1904. \ 


Editor Banking Law Journal: 

DEAR SIR:—We have read your answer to 
our inquiries in February “ Journal” and thank 
you for same. 

We notice that many banks, among them our 
Kansas City correspondent, have printed cn the 
bottom of their acknowledgment cards, “this 
Bank when receiving collections payable else- 
where than in Kansas City acts only as your 
agent, and assumes no responsibility beyond 
that of due diligence on its part. All cash items 
credited on receipt subject to payment,” and we 
recently decided that it might be of some bene- 
fit, and had the clause printed on our acknowl- 
edgment cards in practically the same language. 


Does this limit our liability as stated therein or 
not? 
Thanking you for your kind cor:sideration and 
attention, I am, Yours very truly, 
T. U. COLE, Vice President. 


Answer.—We think the postal card ad- 
vice is sufficient evidence of an arrange- 
ment or contract between your bank, and 
the bank from which you receive items for 
collection—at all events as to all items 
sent you after receipt of the first notice 
to this effect—to limit your liability as 
stated therein. In a Minnesota case, In 
re State Bank, 56 Minn. 119, aclause in a 
bank’s pass-books provided: “ This bank 
in receiving checks or drafts on deposit or 
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for collection, acts only as your agent and 
beyond carefulness in selecting agents at 
other points and in forwarding to them, 
assumes no responsibility.” The court re- 
garded this clause, together with other 
evidence as to the course of dealing, as 
establishing that the bank held certain 


drafts for collection as agent of a deposi- 
tor, and did not take title to the drafts, as 
owner, at the time of deposit, whick would 
have been the case, under Minnesota law, 
had no other facts appeared than the de- 
posit and credit of the drafts in regular 
course. 


AMONG THE BANKS. 


The quarterly report of the Oriental Bank 1s- 
sued March 3, shows that institution as still 
climbing up in the same proportion it has been 
doing since the present management was in- 
stalled in April, 1903. At that time it had de- 
posits of about $2,000,000. March 3, 1904, ac- 
cording to the quarterly report to the State Bank- 
ing Department, the deposits were $7,899,825, 
surplus and profits $1,041,957, loans and dis- 
counts $6,417,317; total resources, $9,693,916. 

The officers are: R. W. Jones, Jr., president; 
Nelson G. Ayres, Ist vice-president; Ludwig 
Nissen, Erskine Hewitt and Charles J. Day, 
vice-presidents; George W. Adams, cashier; R. 
B. Esterbrook, assistant cashier. 

It can be seen in the comparative statement 
of the associated banks of the New York Clear- 
ing House, which is published in each issue of 
“ Journal,’ that the increase in the business of 
the Oriental Bank is larger than that of any 
other bank in New York, not excluding those 
that have been merged with other institutions. 
In this issue the increase in deposits over those 
held a year ago, is shown to be 250.9 per cent. 


E. H. Bourne has been elected president of 
the Union National Bank, of Cleveland, to suc- 
ceed the late Senator M. A. Hanna, E. R. Fancher 
has been made cashier, and E. H. Cady, first 
assistant cashier. 

April 4th, the merging. of the Colonial Na- 
onal into the Union will be completed, and the 
new institution will begin business in the build- 
ing formerly occupied by the Savings & Trust 
Co. on Euclid Avenue, which was recently pur- 
chased by the Colonial and has been remodeled 
throughout; it will be one of the handsomest 
banking rooms in Cleveland. 

The merged bank will retain the name of the 
Union, and E. H. Bourne will be the official 
head; H. C. Christy, Leander McBride and J. 


F. Harper, will be the vice-presidents; E. R. 
Fancher, cashier: E. H. Cady and G. A. Coul- 
ton and W. E. Ward assistant cashiers. The 
capital will be $1,600,000. 


The New York National Exchange Bank has 
just issued a new, 1904 edition, of the valuable 
chart prepared by Mr. D. H. G. Penny, assistant 
cashier of the bank, which gives the interest 
rate in all the states; a table showing holidays 
affecting the maturity of negotiable instruments 
in all the states, and a colored map of the United 
States showing those states in which the Nego- 
tiable Instruments Law is in force, and thee 
various state regulations as to grace or no grace 
on the different classes of paper, and when 
paper maturing on Sundays or holidays, is pay- 
able. This chart is a very useful thing to hang 
up on the wall near the desk of a bank official, 


for purposes of reference; and, as Mr. Penny 


has been most painstaking in his researches, we 
believe it will be found absolutely accurate. 


The plan for the consolidating of the Mechan- 
ics National Bank and the Leather Manufac- 
turer’s National Bank has been perfected, and 
a special meeting of the stockholders has been 
called for April 11 io ratify the merger. The 
capital of the Mechanics National is to be in- 
creased from $2,000,000 to $3,000,000. Of the 
new issue $600,000 will be used in acquiring the 
assets of the Leather Manufacturers, and the 
balance of such new issue will be divided pro rata 
among the stockholders of each bank. The bank 
will retain the name of the Mechanics National. 

Gates W. McGarrah, president of the Leather 
Manufacturers, will be president of the merged 
institution; Alexander E, Orr, Nicholas F. Pal- 
mer and A. A. Knowles will be vice-presidents; 
Frank O. Roe will be the cashier, and Robert 
N. Graff, assistant cashier. 
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THE BOSTON CLEARING HOUSE. 


CLEARING OF CHECKS WITH THE ASSISTANT TREASURER OF THE UNITED STATES AT BOSTON, 


ESTABLISHED AND REGULATED. 
PROCESS OF REVISION. 


The following circulars have been 

issued by the Boston Clearing House: 

BOSTON CLEARING HOUSE, } 

BOSTON, February 27, 1904. 

To the Members of the Boston Clearing House 
Association. 

Your attention is called tothe following points 
from the Agreement between the Assistant 
Treasurer of the United States, at Boston, and 
the Clearing House Committee, signed by the 
chairman, in accordance with a vote of the 
Clearing House Association, at a meeting held 
February 16, 1904: — 

The Assistant Treasurer will return, 
through the Ciearing House, all checks 
and drafts received by him through 
that source, the return of which is re- 
quired by reason of any informality. 

Checks charged the Assistant Treas- 
urer through the Clearing House, which 
are not good, shall be taken upimmed- 
iately by the sending bank on notifica- 
tion by the Assistant Treasurer. Such 
notice shall be given the sending bank 
before 2.30 o’clock P. M., on the day of 
receipt, except on Saturday, when it 
shall be made before 1 o'clock P. M. 

All checks which are to be returned 
to the Assistant Treasurer, for what- 
ever Cause, must be presented before 
2 o'clock P. M. each day, except on 
Saturday, when presentation must be 
made before 12 M. 

It is unders.ood and agreed that the omission 
on the part of any bank to guarantee endorse- 
ments shall not exempt such bank from its pre- 
seat liability to the Assistant Treasurer of the 
United States, at Boston. 

Endorsing stamps, in the form provided for, 
will be furnished by the Manager. 

Respectfully yours, 
C. A. RUGGLES, Manager. 


THE CONSTITUTION OF THE CLEARING HOUSE 


NOW IN 


BOSTON CLEARING HOUSI 


The Sub-Treasury will begin operations 
through the Clearing House on the morning of 
Tuesday, March Ist. 

Stamped endorsements will be accepted in 
the form provided in the enclosed form of vote, 
which must be executed and filed at the Sub- 
Treasury on or before the date above mentioned. 

Banks desiring to use the form of special trans- 
fer for the payment of customs must arrange 
the details withthe Assistant Treasurer, who is 
now ready to inaugurate the system. 

HAROLD MURDOCK, 
Chairman Clearing House Committee. 
FEBRUARY 27, 1904. 


BOSTON CLEARING HOUSE 
TION. 


At aregular meeting of the Board of Direc- 
tors of the 


ASSOCIA- 


day of 
a quorum being present and assenting, 

It was resolved that this bank adopt the stamp 
described below for the endorsement of disburs- 
ing officers’ checks drawn upon the Assistant 
Treasurer of the United States at Boston and 
presented for payment through the Boston Clear- 
ing House only; said stamp to be in lieu ofa 
written endorsement of an officer or attorney of 
this bank; and that the impression of said stamped 
endorsement on such checks shall be as {ull and 
complete a discharge for the amount thereon as 
though it bore the written endorsement of an 
officer or attorney of this bank. 


Received Payment 
Through the Boston Clearing House. 
(Date.) 

Name of Bank. 


Cashier of the 
and Secretary of the 
of Directors, do hereby certify that the 





THE BOSTON CLEARING HOUSE. 


above resolution after being by me read, and 
fully explained to the said Board, at a meeting 
held at its banking house, on the date first above 
mentioned, was thereupon passed. 

In Testimony whereof, I have hereunto set 
my hand, and affixed the seal of this said bank 
this 
one thousand nine hundred and . 

(Signed) 


Cashier and Secretary of the 
Board of Directors. 
f Bank. 


BOSTON CLEARING HOUSE. 
To the members of the Boston Clearing House 
Association. 

Replying to inquiries relative to the endorse- 
ment of checks on the Assistant Treasurer of 
the United States at Boston, you are advised 
that all checks and drafts of whatever descrip- 
tion, emanating from the Department at Wash- 


A HANDSOME 


Che National Bank of St. Joseph, Mo., has 
just issued a handsome and artistic booklet pro- 
v illustrated, of their new home, entitled 
“Not Built Ina Day.” This beautiful little sou- 
venir describes the new banking house through- 
out, which is an ideal building in every particu- 
ar,and one of which any bank in the large money 
centers might justly feel proud. The new build- 
ing denotes the progress of the National Bank 
of St. Joseph, which 1s to-day one of the most 
substantial banking institutions in the West. In 
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ington, MUST BE ENDORSED IN WRITING; all 


others may be endorsed with stamp as recently 


provided. 
Government Coupons and receipts for muti- 
lated currency deposited at the Sub-Treasury 


should be presented at the counter for payment, 


and Not charged through the Clearing House. 
Yours respectfully, 
C. A. RUGGLES, Manager. 
BOSTON, March 8, 1904. 


We are advised by Mr. C. A. Rug- 


gles, the manager of the clearing house, 


that the constitution of the Association 
is now being revised, and it is the in- 
tention to incorporate therein the form 
of stamp to be used in indorsing checks 
to be sent through the Clearing House, 
as indicated above in the vote to be 
adopted by the various banks. 


SOUVENIR. 
the official report to the Comptroller, January 
22, the deposits were $3,532,727. loans and dis- 
counts $2,154,964, cash resources $1,448,442, 
and surplus and profits $212,958. The capital 
is $100,000. It is worthy of note that the surplus 
and profits are double that of the capital, which 
is an evidence of strength, while the cash re- 
sources show over 40 per cent. of the deposits. 

The management of the National Bank of 
St. Joseph are to be congratulated on this pro- 
gress. 


HOW TO GET TO THE WORLD'S FAIR AT 


The “ Big Four” which is the Vanderbilt line 
to St. Louis is making great preparations for 
the handling of passengers to the World's Fair. 
This line passes through a!l of the leading cities 
in Ohio, Indiana and Illinois, and its equipment 
Is second to none in the country. 

Every comfort known to modern travel is af- 
forded on this line. In going to the World's Fair, 
see that your tickets read over the Big Four. 


The Wabash Railroad is the only line that 
will land passengers at the main entrance of the 


ST. LOUIS. 

World's Fair grounds. This company is erect- 
ing a magnificent passenger station at this 
main entrance which will cost $50,000. 

By a system of tracks from the Union pas- 
senger station in St. Louis they will be able to 
handle 25,000 per hour. The cars are con- 
structed with seats running across them and 
will have a capacity of 120 persons to each car. 
The through excursion trains will be run di- 
rectly to the grounds over separate tracks so as 
not to conflict with the local trains between the 
Union station and the grounds. 





COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending March 14, 1903, and March 12, 1904, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


| 








Banks. Loans, Loans, Deposits, | t Deposits, Per Cent. of 
1903. 1904. 1903. 1904. Inc. Dec. 


Bank of N. Y., N. B. A... ..| $ 17,036,000| $ 18,267,000 || $ 15,369,000| $17,613,000 | 
Bank of the Manhattan Co .| 20,608,000} 20,632,000 23,142,000 26,491,000, | 
Merchants’ National 12,351,700] 12,578,900 | 13.997,406 | i.4,510,700 
Mechanics’ National 13,449,000| 13,149,000 1 3,27 3.000 | 13.71 3,000 
Bank of America 20,579,500| 20,065,400 22,961,700 
Phenix National 4,7 34,000 3,869,000 4.494,000 | 
National City 129,626,700|} 140,816,100 || 114,268,700 | 
Chemical National 24,695,000] 24,090,600 | 23,901,600 
Merchants’ Exch. National... 5,256,100 5,342,600 5,530,600 
Gallatin National 7,871,300 7,717,900 || 5,535,700 
Nat. Butchers & Drovers’.. 2,691,600 1,915,900 || 3,427,500 
Mechanics & Traders’ 3,777,000 4,212,000 || 3,7 50,000 
Greenwich 2,054,000 2,288,500 || 1,421,500 
Leather Mfrs.’ National... . 4,845,000 4,570,700 || 4,746,500 
American Exchange Nat...| 20,084,000] 29,904.000 || 23,200,000 
Nat Bank of Commerce....| 72,089,200} 150,yo1,300 || 59,087,800 
12,863,800] 25,093,000 || 13,090,900 
3,108,c00| 3,032,100 || 3.744,800 
5,818,900} 5,986,600 || 5.754.800 
2,175,600} — 2,199,300 || 2,590,700 
Nat. Bank of N. America...| 16,378,000] 15,881,g00 || 12,889,400 
Hanover National 48,191,100} 48,196,200 || 56,555,800 
Irving National 5,895,000 5,940,000 || 4,97 3,000 
National Citizens’ 6,303,300} 7,226,100 || 6,709,100 
2,695,800} 2,539,000 || 3,127,000 
6,626,500} 6,541,000 || 6,876,200 
National Shoe & Leather... 5,518,700} 7,048,300 || 6,498,200 
Corn Exchange 24,825,000 | 29,505,000 
2,219,800 5 1,993.4.00 6,995,200 
Importers & Traders’ Nat..| 23,234,000 745. 20,595,000 22,338,000 
National Park 54,995,000] 66 ' 64,944.000 76,527,000 
East River National 1,182,000} ,095, 1,296,800 1,261,300 
Fourth National 19,324,900| 21, | 20,963,300 24,090,600 
Central National 9,094,000 05 | 11,506,000 11,173,000 
Second National | 9,696,000} — 8,938, 10,571,000 9,704,000 
First National 79,360, 500 | 403. 67,093,100 76,650,400 
N. Y. National Exchange. . 5,724,900 | y 5,877,700 6,604,300 
Bowery 2,579,000 | .719, | 2,97 5,000 3,030,000 
N. Y. County National | 4,024,800 4,926,400 5-751,000 
German-American | 3,561,700 ,800 3,485,900 3.324.400 
Chase National 39,502,800 r | 46,678,200 52,622,800 
Fifth Avenue 9,134,900 | ' | 10,055,500 9,708,200 
German Exchange | 2,553,700 641, 3,393,800 3,335,300 
Germania 3,161,100} 080, 5,036, 300 
| 10,006,900 804, | 10,575,500 
7.344.400! 7,076, 7.357.800 
Fifth National 2,472,400 5 2,672,000 
Bank of Metropolis | 7,951,400] ,400 | 9,121,700 
West Side Bank | 3,249,000} .179, | 3.539,000 
Seaboard National 1 3,500,000 ,602,000 || 16,01 1.000 
First National, Brooklyn... 4,217,000 332: ! 4,344,000 
Liberty National 9,814,200 699. 8,393,900 
N. Y. Produce Exchange...| 4,331,400 ’ \ 4,223,400 
New Amsterdam National..| 6,843,200 599, 7,366,600 
Astor National 4,640,000 ,925. 4,640,000 | 








j 
+ 
+ 

) 

) 


OW RBNW 


Nw wv 
pyw =IHF VP HENNY: 
t 








—S es ist OD 0 Oe Ss’ ee OU eal 


QO 











'$85 5,466,800 |$997.399 000 |, $848,058,500 '$1,037,268,900 eee hr 





~ + United States Deposits included, $39.535,000. 





